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PREFACE. 


No apologetic word seems necessary to present this little book on the Law of Limita- 
tion to the law-students of the Indian Universities, for well arranged and cheap annotated 
hand-books on the subject suited to the capabilities of young learners are few and far 
between. 

I have endeavoured, in the small compass of this book, to state and explain as fully 
and clearly as possible the principles of the Law of Limitation, and it is hoped a critical 
study of this book alone will enable the students to tackle any question that may be set at 
an examination and will also impart to them a clear and sound knowledge of the law on 
the subject. 

As the Universities usually prescribe for students only the Sections of the Indian 
Limitation Act and not the Schedule I have divided the book in two parts This is the first 
part. In this part the ptinciples contained in the Sections have been dealt with in a way 
which it is hoped will facilitate the study of the Act. The second part of the book contains 
the Articles. Students for whom the Schedule is not prescribed will find the second pait of 
the book useful when they commence practice. 

Exhaustive notes have been added to each section and article elucidating all difficult 
matters and emphasising all important points. A thorough analysis of the Act given at the 
end of the book will help the students to memorise the subject at the time of the examination. 

Marginal notes have been very carefully prepared and important questions set at the 
various law-exarainations are methodically aiianged in the margin with the object of direct- 
ing the attention of the students to portions demanding special care for purposes of 
examination. 

The notes are compiled from various sources which are generally indicated in the 
body of the book. I must express my special and great obligation to the learned works of 
Banning, Starling, Rustomji, U. N, Mitra, H. C. Mitia, Kivaz and Sen. I have made 
frequent refeiences to them in the body of the book. 

I should like to add that I have everywhere devoted greater attention to clearness 
of exposition than to brevity and I shall consider my labour amply compensated if the plan 
and the an angement of the book prove satisfactory and render! he mastery of this diflicult 
subject easy for the students for whom the book is particularly wiitten. 

Th 3 book 111 all its stages from the pen to and through the press is done hurriedly ; 
hence any fiaw that may be met wnth may be passed over lightly. 

All suggestions to increase the utility of the book fiom the student’s point of view 
will be very thankfully received and considered. 

Bo.nbay, 

November^ 1931. 




A. G. K. 
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THE 

INDIAN LIMITATION ACT. 

ACT IX OF 1908. 


Passed by the Governor-General of India in Council. 

[Received the assent of the Governor-General on the 7R> August, 1908]. 


An Act to consolidate and amend the law for the Limitation of 
Suits, and for other purposes. 


Preamble: — Wlieieas it is expedient to consolidate and 
amend the law relating to the limitation of suits, appeals 
and certain applications to Courts; and whereas it is also 
expedient to provide rnles for acquiring by possession the 
ownership of easements and other property; It is hereby 
enacted as follows: — 


Scope of the Act. The preamble makes it clear that the Act has 
been divided into two parth . 

Containing the law relating to the limitation of suits^ 
appeals and certain applications to Courts. Sections 
S to :25« 

(h) Providing rule*? for acquiring by po*!session the owner- 
ship of easements and other property. Sections 2G to 
28. 


Object of the Act: — Statutes of limitation have been found in every 
part of the world and in every civilised country. They have for their 
object the prevention of the i earing up of claims at gieat distances of 
time N^heii evidences are lost and in all well regulated countries, the 
quieting of possession is held an important point of policy* They rest 
upon sound policy and tend to the peace and welfare of society. 
Their object is to quiet long possession, to extinguish stale demands, 
to suppress fraud and perjury, to check dilatoriness and to supply 
deficiency of proofs arising from the ambiguity and obscurity or an- 
tiquity of trausactioiis. They discourage litigation by bringing in one 


Why IS the Limi- 
tuiioii A(*t Hnid to be 
the stiitute ui leposu? 
(A.U. 1921). 

Explain the state* 
ment. 

“The statute of 
limitation is a statu* 
te ot lepose” (A.U 
192G) 

“The laws limiting 
suits aie statutes of 
sepose to quiet titles, 
luppic'ss fraud, and 
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io supply Iho dcttci- 
oiicy ot pi oofs aii- 
siug from the ambi- 
guity and obhcuiity 
oi the antiquity of 
tiaiiHactions Ex- 
plain, diHousa and 
illuetiate ((J U 1923) 

“The law of Inni- 
tation, it ih said, la 
baaed upon public 
policy and equitable 
considerations” Elu- 
cidate and explain 
1928) 

What are the ob- 
jects of the Limita- 
tion Act? Is limita- 
tion a dsihoiiouiable 
plea ? 

(AE Aug-l93n) 


Must bo inteipic- 
ted in ac<*oidaiic(‘ 
with the tail meaning 
nt the language used 


Ought to iocei\e 
au(h a constiiiclion 
as the language in 
its plain meaning 
iinpoits. 


No equitable con- 
atiiiction should be 
put upon it 


^ The tendoncj ot 
model n decisions-- 
the language ot the 
Act'-atiictlj con- 
strued and the excep- 
tions oi exemptions 
*-conatiued liberally. 


STUDENTS’ LIMITATION ACT. TPreamble. 

common receptacle all the accumulations of past times which are 
unexplained and have now from lapse of time become inapplicablet 
They proceed upon the presumption that claims are extinguished or 
ought to be extinguished whenever they are not litigated in the proper 
forum within the prescribed period. 

The Act has been passed for the purpose of establishing fixed 
periods after the lapse of which the Courts will not entertain suits, 
appeals and certain applications. The obieet of the Act is not to 
create or define causes of action but simply to prescribe the fixed 
periods within which existing rights can be enforced in Couits of law 
Its object IS to compel people (on pain of losing their right to action) 
to sue with due promptitude. Vigilcmtibits, non doninentibits, jure 
subvenunt: (The laws assist those who are vigilant, not those who 
sleep over their rights). Its intention is not to give a light where 
there is not one, but to interpose a bar after a certain period to a suit 
to enforce an existing right. 

Construction of the Act: — ^‘A statute of limitation, like any other 
statute, must be interpreted in accordance with the fair mean- 
ing of the language used, and a litigant who relies upon it must 
bring his case within its terms as so interpreted”. (1) The Privy 
Council has held (2) that statutes ot limitation, like all others, ought 
to receive such a construction as the language in its plain meaning 
imports; that in cons! ruing these statutes the ordinary rules of inter- 
pretation must prevail and no equitable construction should be put 
upon them. The Act is a statute of repose ami it should be 
administered as strictly as possible in older to strengthen the repose at 
which it aims. The Court cannot on equitable grounds and raUone 
leqis {i, e* from a consideration not of the wording of the section, but 
of the reasoning supposed to be underlying the law), extend the time 
prescribed by the Act, or postpone its operation, or introduce excep- 
tions not expressly mentioned in the Act. 

The tendency of the modern decisions is to narrow materially the 
diffeieuce between a strict and liberal construction. The language of the 
Act is strictly construed but the exceptions or exemptions from the 
opoiation of the Act are construed liberally and iii favour of the right 
to proceed. 


[IJ Lightwood’s Time Limit on Actions, P. 2 
j2l Liichineo v Kuiqeet, 20 W K ‘175, 1177 (PO) 
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The Act of lunitition, b3iiig re-strictive o£ the ordinary right to 
take legal proceedings, must, where its language is ambiguous, be con- 
strued with reasonable strictness and in favour of the right to pro- 
ceed. (1) The Act should be interpreted so as not to restrict or cur- 
tail rights, unless it is clear that the Legislature intended that this 
should be done. (2) 

In construing the Act the provisions of other statutes which aie 
in Jpfiri materia may be referred to as a guide. 

Applicability of Sections and Articles:- The applicability of par- 
ticular sections of the Limitation Act must be determined by the 
nature of the thing sued for and not by the status, race, character or 
religion of the parties to the suit. 

If there is a conflict between two periods of limitation, one of 
which, the longer, is applicable to all circumstances, and the other, the 
shelter, to .special circumstances only, the longer term given by the 
statute to bring the suit ought to be applied unless there is clear 
proof of special circumstances which would make the shorter term 
applicable, (3) 

If there be two Articles of the Act which may cover the case, the 
one, more general, and the other, more particular, oi specific, the 
latter facie applies. (4) 

Put if two Articles limiting the penod for bringing the suit are 
wide enough to include the same cause of action, and neither of them 
can be said to apply rnori ‘‘pecifically than th » other, that which keeps 
alive rather than which bars the right to sue saould generally, and apart 
from other equitable consideiatioiis, be preferred. (5) 

Effect of Amendment or Change — Th^ law of limitation is not 
always a law of procedure, i,e.» a purely adjective law , for amongst 
its other consequences it has the creation o^ rights by prescription, 

[1] Umiashaiikoi v Chhotalnl, 1 Bom 1<)(22), Balwaiit v Swcietary of State, 
20 Bom 480 (408), Vonkaima v V’^enkata Knshiittj\a 41 Mad 18 (22) 

(But see, the viow ot tho Allahabad High Oouit iii 8 All 47.5 (484)), 10 All 587 
(SO'), 506) and 10 All 524 (5*29) When tho language is ambiguous, the constiuetioii 
should bo stiictly in opeiation of tho Act, i,e , against tho light to take legal 
pioeecdingft Tho Aot is intoiidod to check dilatornioss and theietoio it must have 
stiict opeiation Tho moment it is not adniinishued stiictly, it ei*a«ses to be a 
statute ot repose and frustates the veiy object which it aims at ) 

[2] Jogeshur v. Ghanasham, 5 C W N 356 

[B] Tara Nath v Iswai Chandia, 16 OWN 398 (401) 

[4] Sharoop V Joggessur, 26 Oal 564 (FB), Natniadabai v. Bhavanishankci, 2(» 
Bom 430 

Chiianjilal v. The Bengal Nagpur Bv Co, 52 Cal. 372, Yenkatasubba Bao v, 
Asiatic Steam Navigation Co , 39 Mad 1 [F B i Societal y of State v. The 
Dunlop Bubber Co. Ltd, 6 Lah. 301 

L5] Tofa Lai v. Momuddin, 4 Pat. 448. 


Construed with 
leasonable strictness 
and in favour ot the 
right to proceed, 
when language am- 
biguous 


Acts in pari mate- 
ria may be referred 


Depends on tho 
nature ot the .thing 
sued for 


When there is 
conflict between two 
poijods, bo longer 
peiiodto be applied 
unless clear of proof 
tho applicability ot 
the shoitoi peiiod 


Moio paiticulai oi 
specific should 
govern and not the 
moie geiieial 

When two Aiticles 
wide enough to in- 
clude the same cause 
ot action, that, which 
keeps alive tho 
iiglit to sue, should 
be pieterred 

Amendment or 
change cannot levivo 
bailed rights 


View of tho Alla- 
habad High Court 
Const! nction stiictly 
lu opeiation ot the 
Act, 1 e , against tho 
1 ight to take proceed- 
ings. 
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Slresnmpdon 
BgyuQBt retrospective 
application m cases 
or barred rights. 

May be retrospec* 
tively applied for 
nnban'ed causes of 
action. 


Presumption against 
a retrospective con- 
struction when apph- 
cable and when not. 


Change in the law 
dnntig pendency 
does dot afiect pro- 
ceedings 


The Act does not 
apply to» criminal 
proceedings unless 
made applicable by 
expiess provisions. 


STUDEHTS’ LIMITATION ACT. [Prbamblb. 

and if those rights have vested in individuals under one law of limita* 
tion, they cannot be divested by the introduction of a new law of limi* 
tation, or by an amendment in the law. (1) When once a title has 
been acquiredi or a right to sue has become barred under any earlier 
Limitation Act, no change of the law of limitation can weaken the 
title- so acquired, or revive the right to sue which had become barred. 

Broadly the rule may be stated to be that there is a presump« 
tion against the retrospective application of the Act when such an 
application would deprive a plaintiif of a vested right or a detendaiit 
of a right to treat the claim against him as already barred: but it may 
be retrospectively applied as to the period for unbarred causes of 
action. (2) 

The presumption against a retrospective construction of a statute 
has no application to enactments which affect only the practice and 
procedure of Courts even when the alteiation which the statute makes 
has been disadvantageous to one of the parties. No suitor has a 
vested interest in the course of procedure or a right to complain if 
during the litigation the procedure is changed provided no injustice is 
done. When the statute ceases to be one of mere procedure and 
operates to the destruction of existing and enforcible rights, the pre- 
sumption against a retiospective construction of the statute becomes 
applicable, unless the coming into operation of the statute has been 
postponed so as to allow reasonable time for enforcement of existing 
eauses of action. 

Pending Proceedings ^Unless there is a distinct provision to the 
contrary, the law of limitation applicable to a suit or proceeding is the 
law in force at the date of its institution and not a subsequent law 
which comes into operation during the pendency of the suit or 
proceeding. (3) 

Criminal Cases : — Rules of Limitation are foreign to the admini- 
stration of criminal justice, and it is only by express statutory pro- 
vision that any rule of limitation can be made applicable to criminal 
cases. Certain criminal appeals are specially provided for in Articles 
150, 150A. 164, 155 and 157. 

[1] Gajanan v. Waman, 12 Bom. LR. 881, Moro v Balaji, 19 Bom. 809 (814). 

[i] Khondhar v. Ghandta, 56, Gal. 1117 : “The pnnciple la that the effect of an 
amendment is to regalate and not to conilacate a vested right.*’ 

[3] Mania Baksh v. Bhaba Snndari, 19 C.L J 187 (188). 
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“ SeH* ”5~The Act is applicable to suits brought tqr the plaintiff; ^ The Aet . applies- 

blo to Bait brought 

it do6B not apply to a right set up by the defendant in defence. A by the piaintiff-not 

defendant can set up a right by Way of defence, even if he could not 

hare done so as plaintiff by way of substantial claim* But where a m defence. 

suit by the defendant would have been barred under sec* 26 or 28, the 

defendant cannot set up his right by way of defence. (1) 

Certain applications t-^-The preamble shows that the Act is not The Act does not 
intended to apply to all but only to certain applications mentioned in 
the 1st schedule* The following applications are not covered by 
the Act : 

(1) An application for a certificate to collect debts due to 

the estate of a deceased person* 

(2) An application for probate. 

(3) An application for letters of administration* 

(4) An application under the Keligious Endowments Act or 

an application for the appointment of a new trustee. 

(5) An application to a Court to exercise the functions of a 

ministerial character an application for the grant 
of a sale-certificate,) 

(6) An application to a Court to do what the Court is bound 

to do and has no discretion to refuse to do (e.y. an 
application for a certificate of sale by a purchaser of 
land at a Court-sale.) 

General plan of the Act : — The Act contains 29 sections with a 
schedule comprising of 183 Articles arranged in a tabular form under 
three divisions, viz,^ suits^ appeals and applications, with their several 
descriptions and periods of limitation denoted in the columns* 


Sections 1 — 2 Preliminary matters — shprt title, extent, 

commencement of the Act and the 
definitions of certain terms. 

Sections 3 — 26 Limitation of suits, appeals and certain 

(of which sec« 22 is applications, 
rather an . interpreta- 
tion section) and tho 
schedule. 


[ 1 ] Mshadev v. Sadashiv, 45 Bom. 45 (49), 22 Bom. L.B. 1082. 


The Act contamn 
20 sections and a 
schedule of 183 
Articles. 
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Sections 26 '-*27 Acquisition of easenents (inclndiug 

prqfits A prendre) by positive prescription. 

Sections 28 Indirect acquisition of thb ownership of 

corporeal property by extinctive pres- 
cription. 

Section 29 Extent of the applicability of the Act to oases 

coming under Local or Special Laws. 

The schedule deals with the periods of limitation, ranging from 
7 days to 60 years. A rough analysis of the Articles therein may be 
stated thus: Articles 1 to 149 deal with suits, 150 to 157 with appeals, 
158 to 183 with applications* 


PART I. 

Prbliminary. 

1. Short title, extent and commencement. — (1) This Act may 
be called the Indian Limitation Act, 1908. 

(2) It extends to the whole of British India ; and 

(3) This section and section 31 shall come into 

force at once. The rest of this Act shall come 
into force on the first day of January, 1909. 

2. Definitions. — In this^ Act, unless there is anything 
repugnant in the subject or context, — 

(1) “applicant” includes any person from or 

through whom an applicant derives his right 
to apply : 

(2) “bill of exchange” includes a hundi and a 

cheque : 

(3) “bond” include# any instrument whereby a 
person obliges himself to pay money to ano- 
ther, on condition that the obligation shall be 
void if a specified act is performed, or is not 
performed, as the case may be : 
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(4) “defendant” includes any |^rson from or 
through whom a defendant derives his liability 
to be sued: 

(5) “easement” includes a right not arising from 

contract, by which one person is entitled to 
remove and appropriate for his own profit any 
part of the soil belonging to another or any. 
thing growing in, attached to, or subsisting 
upon, the land of another ; 

(6) “foreign country’’ means any country other 

than British India : 

(7) “good faith’’ ; nothing shall be deemed to be 

done in good faith which is not done with due 
care and attention : 

(8) “plaintiff” includes any person from or through 

whom a plaintiff derives his right to sue : 

(9) “promissory note” means any instnrment 

whereby the maker engages absolutely to pay 
a specified sum of money to another at a time 
therein limited, or on demand, or at sight : 

(10) “suit” does not inchtde an appeal or application; 

and 

(11) “trustee” does not include a benamidar, a 

mortgagee remaining in possession after the 
mortgage has been satisfied, or a wrong-doer 
in possession without title. 

NOTES. 

Defendant . — A purchaser at au anction-sale acquires the riaht, 
title aud interest of the jHidgmeut-debtor and in virtue of that, is put 
in possession by reason of vhich he liecomes liable to be sued by the 
true owner. He. therefore, derives such liability within the meaning 
of this section from or through the judgment-debtor. (1) 

[1] All Ssheb v. Kaji Ahmed, 16 Bom. 197 (199h see also Harl Piasad v. 
Sourondta, I Pat. 50C (521); Banant Komar v. Secrotaiy State, 44 Cal. 858 
(874) (P C ) 


Defendant iiielod* 
es aootion-porohaser 
of right, title, eto. of 
the jodgmeiit'debtor. 
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Doob not apply 
ivhore ActY of 1882 
appheg. 


State the ingie* 
clients of the nght of 
eaHemont. Can you 
clistiiigamh ease- 
ment from a jnu}p.t d 
pren^tef 1826) 


D'ios not inolude 
Natnc StatoH. 


A«H followb the 
detltiition ot good 
faith laid down in 
sec. 52 I P.C 


Seems s t r i c t o i 
than the detinition 
in (t C. Act 


Mnst begin with 
plaint. 


STUDENTS* LIMITATION ACT, f Sec. 2. 

EAtement, — Coftpare this deiiiiitiou with that given in Easements 
Act (y of 1882), This definition does not apply to Madras, the Cen- 
tral Provinces, Bombay, Coorg, the N. W. Provinces and Oudh where 
Act V ot 1882, as amended by Act VIII of 1891 is in force. See 
Sec, 29, 

“Easement,*’ according to the English law, “is a privilege without 
profit, which the owner of one tenement has a right to enjoy, in respect 
of that tenement in or over the tenement of another person by reason 
whereof the latter is obliged to suffer or refrain from doing something 
on his own tenement for the advantage of the former *’ (1) 

The word ‘easement” as defined in this section has a much more 
extensive meaning than the word bears in the English law for it in- 
cludes a d jinm/rc (2), i. e , a right to enjoy the profit out of 

the land ot another. 

British India , — The Native States in India come within the 
category of “foreign country.” 

Good faith, — The Limitation Act follows the definition laid down 
in sec. 52 of the Indian Penal Code. According to the General Clauses 
Act, 1897, “a thing shall be deemed to be done in good faith where 
it IS ill tact done honestly whether it is done negligently or not.*’ 

The definition of “Good faith'’ in the Limitation Act seems to be 
stricter one, because it expressly excludes acta done without due care 
and attention. 


Suit, —A suit must begin with a plaint. Therefore a proceeding 
which is capable of terminating in a decree or an order having the 
force of a decree, cannot on that ground alone, be deemed to be a 
suit. (3) 

1 1 1 Ooddaid. 

[ 2 ] “A right by which one person is entitled to remove and appropnate for 
his own use any pai*t oi the soil belonging to another man, or anything growing in 
or attached to or subsisting upon his land tor the sake of the piotit to be gained 
trom the propet ty heioby acquired in the thing removed is cointnuiily called u 
pru^i n p^endie'^ (Goddard.) 

[3] Venkatnehandrappa v. Veiikatarama, 22 Mad, 256 (258). 
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PART II. 

Limitation op Suits Appeals and Applications. 

3. Dismiual of suits, etc. instituted, etc., after period of 
limitation. — Subject to the provisions contained in sections 4 
to 25 (inclusive), every suit instituted, appeal preferred, 
and application made after the period of limitation pres- 
cribed therefor by the first schedule shall be dismissed, 
although limitation has not been set up as a defence. 

Explanation. — A suit is instituted, in ordinary cases, 
when the plaint is presented to the proper officer ; in the 
case of a pauper, when his application for leave to sue 
as a pauper is made; and in the case of a claim against 
a company which is being wound up by the Court, when 
the claimant first sends in his claim to the official liquidator. 

NOTES. 

Scope of the Act. — The bectiou contains the fireneral rule of limi- 
tation and IS subject to the other provisions of the Act. The general 
rule is that (a) the instituting of a suit, or (b) the preferring of an 
appeal, or (c) the making of an application should be within the 
period prescribed by the Act. The section compels the Courts to 
dismiss barred suits, appeals or applications, although the defence of 
limitation has not been set up. The Legislature has expressly declared 
that, whether the defence of limitation be pleaded or not, the Courts* 
whether of first instance or of appeal, are bound to give effect to the 
law of limitation. 

It is the duty of the Court to look into the question of limitation 
itself and it is not relieved from the duty of doing so by the 
fact that the parties or one of them has agreed not to plead limita- 
tion. (1) 

It is settled that there can be no e«»toppel against an Act of the 
Legislature. An agreement not to plead limitation, in case a suit 
has to be filed, is inoperative and invalid, since its effect is to defeat 
the provisions of this Act and as such falls within sec 23 of the 
Contract Act. (2) Such an agreement will not prevent the Court 
from interfering and dismissing the suit. (3) 

[ 1 ] Midnapur Zemindary v. Deputy Commissionei,44 I, 0. 370 (Pat) 

L 2 1 Ramamurthy v. Dopayya, 40 Mad. 701 (70.1) 

13] Ohatuibhuj v. Muhammad, .14 1. 0. SO (38) (Pat) 


Plaintiff brought a 
suit in 1927 for a 
bleach of a oon- 
tiact made in 
192 A He relied on 
a letter written to 
him by the defen- 
dant in which the 
defendant had agie- 
ed that ho would 
not raise the point 
ot liimiation to a 
suit The letter was 
wiitteii in 1926. 
The Court awarded 
the claim holding 
that though the 
plaint was Hied m 
1927, the doiendant 
was piecluded fiom 
laisiiig the said 
qnosium. Would it 
make any ditloienoe 
it the letter was 
wiitteii in 19 4 i. o., 
within 3 years ot 
the breach? (A. £. 
Aug. 1927) 

[Ans. The decree is 
not nght. The letter 
by thh detendant 
agreeing not to raise 
the point of himta- 
tion would not pie- 
clude the Court ftom 
laising that point of 
its own accoid. It 
does not matter whe- 
thei the letter was 
written m l924 or 
1926.] 


What is the effect 
of an agiecment not 
to plead limitation 
on the poiiod ot 
l\mitation ? 

(A. E. Aug. 1929.) 
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fSEC. .B. 


Suit iti said to be 
instituted when 
plaint 18 presented 
to the proper officer 
at proper time and 
place. 


If presented with- 
in liiiiitatioin the 
Oonrt 18 bound to 
grant time to make 
good the defioieiiojr. 
The suit not barred 
if deficiency is sup- 
plied within period 
fixed by Court. 


The suit barred if 
deficiency is suppl le d 
after limitation and 
after period fixed by 
Court. 


The date of insti- 
tution of the suit is 
the date on which 
the plaint was ori- 
ginally presented Si 
not the date of its 
amendment. 


“Suit mitituted”.— A suit is said to be instituted iu ordinary 
cases when the plaint is presented to the proper officer at the proper 
time and place. 

Proper officer : The proper officer mentioned here must 
be the officer authorised to receive plaints. 

Proper time : • The ‘^proper time” to present a plaint is when 
the Court is sitting. If the Court is closed 
oil the day on which the period of limitation 
expires, the plaint may be presented on the 
day on which it re-opens. 

Proper place : The “proper place** at which to present a 
plaint is the Court of the Officer authorised 
to receive plaints. 


Plaint iniufficiently stamped.— The date of the institution of the 
suit for the purposes of limitation must be taken to be the date of the 
first presentation of the plaint. If it is presented within limitation 
but is unstamped or deficiently stamped, the Court is bound to grant 
time to make good the deficiency in Court-fees, and if the deficiency is 
supplied within the period fixed by the Court, the suit is not time* 
barred) even though the limitation period may then have run out. (1) 


If the deficiency is supplied after expiration of the period of 
limitation and after the expiry of the term fixed by the Court for 
supply of the deficiency it will be liable to rejection and the suit will 
be considered barred. (2) [Compare sec. 149 of the C.P.C. and sec. 28 
of the Court-fees Act.] 


Amendment of the plaint. — For the purpose of computing limita- 
tion, a suit must be considered to have commenced from the date on 
which the plaint was originally presented and not from the date of 
its amendment. (3) 


[ 1 ] Dhondiram v. Taba, 27 Bom. 350, 5 Bum. L. B. 198. 
[2] Brahmomoyi v. Andi 8i, 27 Cal. 376 (378). 

[ 3 j Patel Mafatlal Bai Parson, 19 Bom 320 (323). 
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*T{ the Court specifies a date for preseatatioo of the‘p)aiut after 
ameudmeuty aud the amended plaint is presented within that date 
(even though it is a date beropd the period of limitation), the plaint is 
deemed as filed withip time, the date of the original presentation being 
the date material for the purpose^ But if the Court specifies a date 
for amendment which is beyond the period of limitation aud the 
amended plaint is presented beyond that date, the date of subsequent 
presentation will be treated as the date of presentation, and the plaint 
will be deemed as filed out of time. It is a settled rule of law that the 
date of amendment is immaterial, unless indeed the time expressly 
allowed by the Court has been exceeded’’* (i) ^ 

^'Appeal preferred*’. — An appeal should be preferred within the 
period prescribed by the Act. It is said to be ‘‘preferred’* when it is 
presented by a proper person to the proper Court at the proper time. 
It is not presented within the meaning of this section, unlessf it is 
accompanied by the copies prescribed by the C.P*C. 

Under the provisions of sec. 420 Cr. P, C., presentation of the 
petition of appeal by a prisoner in jail to the officer in charge of the 
jail is equivalent to presentation to the Court (2). 

Appeal infufficiently stamped. — ’‘Where an appeal, which is 
originally filed in time, is deficiently stamped, and the Appellate Court, 
in its discretion (Fide sec. 149 of C.P.C., 1908) allows the deficient 
Court-fee to be brought in within a time to be fixed by the Court, the 
appeal is not time-barred merely because the period of limitation mav 
have expired at the time when the deficient Court-fee was put in. 
Section 149 of G. P, C., 1908 in quite general and applies to 
plaints, memoranda of appeals, applications for review, etc., and it 
would seem that when a plaint, appeal etc., is wholly or partially 
unstamped, and the stamp duty is made good (by order of the Court 
under sec. 149) even after expiry of the period of limitation, the pay- 
ment would have a retrospective operation aud validate the original 
presentation of the plaint, appeal etc.” (3) 


The plaint is deem- 
ed as hied withfe 
time if presented on 
the date speoided by 
Coart for presenta- 
tion of the same 
after amendment. 

If court specifies 
a date for amend- 
ment beyond period 
of limitation and the 
amended plaint is 
presented beyond 
that date, the plaint 
IS deemed as filed 
out of time. 


Appeal IS said to 
be preferred when 
piosentod by pioper 
pel son to the pro- 
pel Court at proper 
tune. 


If prefered within 
time, the Court m its 
discretion grants 
time to make good 
the deftcieiioy, Ap- 
peal not baired if 
deliciency is suppli- 
ed withm petiod 
fixed by Court. 


[1 ] Durgagir v. Kollu, 7 N. I. R, 33, 10 I.O. 731 (733). H. C. Mitra's I LA. 
(loth Ed.) P. 16. 

[ 2 ] Queen v. Liiigaya, 69 Mad. 25S (259) 

[ 3 ] Rustomji's Law ol Lmntatioii (t^tudeuts' Edition) PP. 5-6. Patoha Saheb 
V. Sub-Collector, 15 Mad 78; see also Chennappa v. Baghunath 15 Mad 20. Conti a 
19 Cal. 747 and 12 All. 129 (142) (F.B.) where it has been held that an appeal 
cannot be said to be properly presented, if the memoraiidmn of appeal is not properly 
stamped, when originally presented and the representation ot the appeal after 
supply of proper stamps beyond the penod of limitation is mofi'ectual to save 
limitation. The Patna High Court also holds that if aU appellant deliberately without 
any execusable ground and to sifit his own convenienoe pays on hia appeal in- 
sufiicient Court— fee the ^ Court is not bound to accept the appeal and give the 
appellant time to make good the deficiency — Bam Sahay v Lachmi Narayau, 3 
P.L.J. 74,42 IC. 675 
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Mmorandom' o f 
i^torned for 
ooiteation without 
Bjl^eeliying any date, 
was again presented 
alter period oi limi- 
tation, held to* be m 
time, the date of its 
presentation being 
the original date. 


Afifefel Ntuiad far corrMHra;— Where an appellant presented 
It memorandum of appeal within the period of limitation prescribed 
therefor, but the Appellate Court returned the memorandum for 
correction without specifyinsr a time’ for such correction, and it was 
afterwards presented after amendment at a time when the period of 
limitation had eipired, it was held that the date of the first presenta- 
tion, and not the date of the subsequent presentation after amendment, 
should be taken as the date of presentation of the memorandum of 
appeal and the appeal was, therefore, presented in time, (1) 


Application should 
be made within time 
and to the proper 
oineer and mqst be 
in aocordanoe with 
law. 

Two applications— 
application defective 
in particnlar and 
sQpplemental ap- 
plication giving such 
particnlais — to be 
considered as one 
made on the date ot 
first. 

The amendment 
relates back to the 
original presenta- 
tion ot an applica- 
tion. 


^^Applkation madt’\ — An application should be made within the 
time prescribed by the Act* It must be in accordance with law and 
must be made to the proper officer* , For the purposes of limitation 
applications may be made at any time in the day. 

When an application for execution is defectiye in some particulars 
and a supplemental application giving such particulars is made, the 
two applications may be considered as one application made on the 
date of the first, (2) 

If an application is presented within time but is returned by the 
Court for amendment, and is again presented after amendment and 
after the period prescribed, the amendment relates back to the original 
presentation* (3) 


Shall be dinmisBod 
thongh party does 
not raise the plea. 


Most be dismissed 
If brought after the 
prescribed period 


A law of limita- 
tion mast be ap- 
plied with Btiin- 
gency. 


**SbdI be dUmiHed".— “ Reasons of public policy having dictated 
the enactment of the law of Limitation, the Indian Legislature has 
expressly declared that, whether the defence of limitation be pleaded 
or not, the Courts whether of first instance or of appeal are bound to 
give effect to such law. The bar of limitation cannot be waived, and 
suits and other proceedings must be dismissed if brought after the 
prescribed periods of limitation*** (4) law of limitation and 
prescription may appear to operate harshly or unjustly in particular 
cases, but where such a law has been adopted by the State, for reasons 
which justify the rule in the majority of cases, it must be applied 
with stringency, and no individual case to which these reasons are 
inapplicable cau be excepted from its operation* The general good of 


[ 1 ] Jagannath v. lialmoban, 1 All. 260 

[2] Mao Gregor v. Tanni Gbam, 14 Oa}.l24 (127). 

[3] ehama Prasad v. Taki Mallik, 5 aW.N. 816 (817). 

[4] U. N. Mitra*8 Limitation (6th Bd.), P. 88. 
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the community requires that even a hard case should not be allowed to 
disturb the law. The rule must be enforced even at the risk of 
hardship to a particular party. The judge caimotr on equitable grounds, 
enlarge time allowed by the law, or postpone its operation or introduce 
exceptions not recognised by it.” (1) 

In England, on the other hand, the bar of limitation must be 
expressly pleaded by the defendant, even though the plaint on the face 
of it is time-barred. But this rule applies only to those cases where 
limitation merely bars the remedy without extinguishing the very right 
itself and not to cases where the very right itself (and not merely the 
remedy) is barred. (2) 

Plea of limitation when can be taken. — In the Court of first 
instance, if the plea of limitation is taken by the defendant bef3ie the 
issues are fixed, the Court must give effect to the plea if it is well 
founded* But if, after the issues in the case have been fixed and the 
case has proceeded to some length, the defendant raises the question 
of limitation, and the Court finds that in order to decide that question 
fresh issues of fact have to be gone into and additional evidence 
taken, then the Court has the option of refusing to entertain the plea* 

An Appellate Court is justified in refusing to entertain a plea of 
limitation which was not taken in the First Court nor in the grounds 
of appeal iii the Appellate Court but is urged for the fir^t tune in argil > 
ment in the latter Court, where the plea for its proper decision involves 
further enquiry into facts. (3) 

But if the point of limitation arises upon the facts of the case, 
or IS obvious on the record, and does not stand in need of lieing de- 
veloped by evidence, it must; be heard and determined by the Appellate 
Court, though it does not appear on the pleadings or in the grounds 
of appeal. (4) 

When a plea of limitation was not taken in either of the Courts 
below, it cannot be entertained for the first time in second appeal 
where such entertainment would involve the taking of additional evi> 
deuce (5), or where the determination of the question would involve a 
fresh investigation of facts. (6) 


The rale mast be 
enforced even at the 
nek of hardship to a 
particular party. 


Ill England the 
bar of limitation 
must be expressly 
pleaded by defen* 
daiit in cases where 
liiiiitatioii merely 
bai s the i emedy. 


The Court must 
give effect to the 
plea if it 18 taken by 
defendant before is- 
sues are fixed and if 
it is well founded. 

The Court has op- 
tion of refusing to 
eniortain a plea 
when flesh issues of 
fact have to begone 
into. 

Appellate Court 
may lefuse to enter- 
tain plea urged flist 
time in aigument, 
where plea involves 
iuithoi iiiquii}. 


But if plea anses 
upon tacts of case oi 
m obvious on lecuid 
Ap p o 1 1 a t e Court 
must coiiHidei it 


Plea cannot bo 
ontet tamed for fiist 
time m second ap- 
peal where such eii- 
teitaminoiit involves 
tiesh investigation 
oi tacts 


1 1 ] U. N. Mitra’s Limitation [5th Ed.] P 248. 

[ 2 ] Baimiiig on Lhnitation, 3rd Ed. P. lU. 

[3] Shah Muhammad v. Piara, 84 P. B. 1911, 13 1C 792. 

[4] Deo Narain v. Webb, 28 Cal. 86; Dulo v. Md. Nathu, A.I.B 1926 Lah 451. 

[5] Pirsab v. Gurappa, 38 Bom. 227; 16 Bom L. B 111. 

[6 j Shivapa v. Dod Nagaya 11 Bom. Il4, Khiib Lai v Jugdish Pei-shad, 1 Pat. 
23; A.I.B. L922 Pat au8. 
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Plae can be urged 
for first time m o»- 
cond appeal li its 
legitimacy can be 
determined on plea* 
ding. 

Judgment— debtor 
oan take objection 
at any stage during 
pending execution 
proceedings 


The explanation 
refers to cases when 
application is giant* 
ed 

Payment of Court- 
fees gives a letro- 
spective effect if 
the application was 
alive at the date ot 
payment. 


No retrospective 
opeiation if applica- 
tion disposed ot and 
payment made attei 
peiiod ot limitation 


SlUDENTS^ LIMITATION ACT. 

But it can be urj?ed for the first time in second appeal, if it be 
certain that its legitimacy can be determined on the pleading and that 
it depends on no possible question of fact regarding which the 
party adversely affected might have adduced evidence* (1) 

It is only when the point of limitation is concluded by proceed- 
ings in a previous execution that the judgement-debtor is not allowed to 
take the objection of limitation in a subsequent execution of the decree. 
But so long as an execution application is pending, the judgement-debtor 
can show at any stage that the application is barred, and the Court will 
have no option but to dismiss the application under this section. (2) 

Pauper suit. — The explanation to this section refers only to cases 
where the application for leave to sue as a pauper is granted. 

Where a person, being at the tune a pauper, petitions for leave to 
sue as a pauper, but subsequently, ponding an enqiury into his pau- 
perism, obtains funds which enable him to pay the Court-fees, and his 
petition is allowed upon such payment to be numbered and registered as 
a plaint, his suit shall be denned to have been instituted from the 
date when ho filed his pauper petition, and limitation runs against him 
only up to that date. (3) 

In the case of Skinner v, O/de (3) just quoted the application (for 
leave to sue as a pauper) was alive at the date of the payment into 
Court, and such payment operated on the application so as to give it 
a retrospective effect. But where petition has been heard on the 
merits and dismissed, before payment of the Court-fee, there is noth- 
ing on which the payment can operate and the suit will be barred, 
if the payment is not made until after the period of limitation has 
expired. (4) Similarly the Allahabad High Court has held, where an 
application to sue as a pauper has been refused and a subsequent suit 
has bean brought on the same matter for the full Court-fee, that for 
the purposes of limitation, the suit dated from the time of tiling the 
plaint and not from the date of the application for leave to sue as a 
pauper. (5) This decision was followed by the Calcutta High Court. (6) 

[l] Peiuma v Kama, 2o M. L J. U5, 28 LC. 378 (379). See also 46 Cal. 455 

[*2] Atul Krishna v. Bnudaban, 9 Pat. 306. 

[3] Skinner v. Orde, 2 All. 24l (P.O). See also 28 Cal 42? v43l), 28 Mad, 493 

[4] Keshav Hamachaudra v. Krishnarao, 20 Bom. 608 (5i0) 

[5] Narami v. Makhan, 17 All. 523 (528). 

t6J Abhoya v Bissesswari, 24 Cal 889 (891), 
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The same rule has been held to apply where after an application 
for leave to appeal as a pauper had been rejected a regular appeal was 
filed after the period of limitation had expired. (1) 

But if at the time of reiectin? the application for leave to appeal 
as a pauper, the Court grants time to the applicant to file a regular 
appeal and such time happens to be beyond the period of limitation 
prescribed for the appeal, it is an exercise by the Court of a discretion 
vested in it under sec. 5, Therefore, the appeal filed within the time 
granted would not be barred by limitation. (2) 

Laches and acquiescence. — Laches is merely passive, while ;icquies- 
cence implies almost active consent, Where there is a statute of limita- 
tion, the objection of simple laches does not apply until the expiration of 
time allowed by the statute Ihit acquiescence is a different thing, it means 
more than laches. 1 f a party who could object lies by, and knowingly per- 
mits another to incur an expense in doing an act under a belief that it 
would not be objected to, and so a kind of permission may be said to be 
given to another to alter his condition, he may be said to acquiesce. 
Acquiescence depends on knowledge, capacity and freedom, i.e., a person 
acquiescing must be fully cogui/aiit of his right to dispute the claim, he 
must be under no disability and lastly must be free from all undue influence 
or piessuie. The rule with legard to this equitable doctrine of laches and 
acquiescence may be stated as follows : that more delay is not by itself, but 
delay which amounts to a waiver of the pUintiirs right by acquiescence or 
conduct inducing a pirty to place himself in a position in which he would 
not otherwise have placed himself, may be sufficient to disqualify a plaintiff 
from asserting rights which are not actually barred by limitation, 

4. Where Court is closed when period expires: — Where the 
period of limitation prescribed for any suit, appeal or appli- 
cation expii'es on a day when the Court is closed, the suit, 
appeal or application may be instituted, pieferrcd or made 
on the day that the Court le-opeiis. 

NOTES. 

Principle . — The general principle of law is this : When parties are 
prevented from doing a thing in Court on a particular day not by any act 
of their own, but by the act of the Court itself, they are entitled to do it 


The Kamo iiile ap- 
plies in oases of 
panper appeals 


But Appellate Court 
has discretion to 
allow the appeal to 
proceed with under 
seu 5. 


Laches is merely 
passive while acqui- 
escence implies al- 
most active consent. 


Acquie^eenco de- 
pends on knowledge, 
capacity and free- 
dom 


The gcneial prin- 
ciple explained. 


[1] Bishnath v Jagarnath, 13 All, 305 (30b). 
\ 2 \ tiirwar V Lakshmi, ‘20 \ll 329, 
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[Sec. 4. 


“Conrt” means 
“Court” having ju- 
nadiotion to enter- 
tain the suit. 


The languageoi 
section is vei 3 ' wide. 


Court olasod — 
when ? 


Coni t not closed — 
when? 


If the oftice re- 
mains open, the 
Conit IS to be con- 
sidered as open. 


afc the fiitt subsequent opportunity. (1) If tlie law or a Court directs a 
thing to be done within a period fi^ed by it and it is impossible of perform, 
anceon the last day fiml for no fault of the party required or directed to 
do the act, it will be recognised as properly done if it is done on the next 
day it is possible of performance. (2) To cases where this section is not 
directly and in terms applicable, the broad principle which it embodies 
would be applicable. [See sec. 10 of the Oeneral Clauses Act which pro- 
vides for nearly all oases to which this section cannot be directly applied,] 

G>art closed : — The word “Court” must be taken to mean only the 
“proper Court'* having jurisdiction to entertain the suit and not any other. 
Therefore, the period, during which the Court in which a suit was 
wrongly instituted was closed, will not be excluded. 

The language of the section is very wide, and therefore whether the 
Court is closed on an authorised holulay or a working day is quite 
immaterial. 

A Court is said to bo closed even thougli the .Judge holds the Court 
on a GaZiOtted holiday, or if the Court is closed in an unauthorised 
manner. 

A Court is not closed if the presiding officer is on tour. In such 
cases the plaint should be presented to such officer in his camp. 

A Court cannot be considered as closed on dates when airangements 
are made and notified for the reception of plaints etc. (3) 

Where a llistricb Conrt was adjourned for two months hut the noti- 
fication stated that the Conrt would be open twice a week for an hour for 
the reception of plaints, petitions and other papers, it was held 
Curiam (Junes, J. dissenting) that the Court was not closed till the last 
day of tlie adjournment, within the meaning of this section so as to allow 
an appellant to present the appeal on the day the Couit re-opened after 
the adjournment, the appeal time having expired during tho adjourn- 
ment. (4) 

[1] Peary Mohun v Annnda Qiaran, 18 Oal. 631, Dhaiamsi Moral ji Che- 
mical Co. v» Ochhavalal. 61 Bom. 848. See also 23 Mad 389 (397). 

[2] Surendra v. Souravini, 10 C.W.N. 636. 

[3] Fai vathoesam v Bapanna, 13 Mad 447 (atP 431). 

[4] Nachij'appa \. Avj’asaim, 5 Mad. 189 (F. B ) 
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Acloi^wledlgiiient duriag MMkyt. — As to whether an acknowledg- 
ment given during the vacation of the Court but after the period of 
the limitation can save limitation, see Notes under sec. 19. 

Aisignmeil of debt duriDg holiday: — When the period prescribed for a 
suit to recover a debt expires during the Court vacation, and before re- 
opening, the debt is assigned, the suit bi'ought by the assignee on the 
re-opening day is within time, (l) 

5. Extension of period in certain cases:— Any appeal or ap- 
plication for a review of judgment or for leave to appeal or 
any other application to which this section may be made 
applicable by or under any enactment ♦ ♦ ♦ for the 

time being in force, may be admitted after the period of 
limitation prescribed therefor, when the appellant or ap- 
plicant satisfies the Court that he had sufficient cause for 
not preferring the appeal or making the application within 
such period. 

Explanation. — The fact that the appellant or applicant 
was misled by any order, practice or judgment of the High 
Court in ascertaining or computing the prescribed period 
of limitation may be sufficient cause within the meaning of 
this section. 


NOTES. 

Change. — By the Limitation Amendment Act X of 1922, the words 
^‘by or under any enactment” have been substituted for the words ^M)y 
any enactment or rule.” Ths reason has been thus stated : 

“ We think that the words ‘made applicable by any enactment or 
rule * are, in so far as they apply to rules, vague inasmuch as there is no 
definition of the term ‘ rule. ’ The intention no doubt is to refer to a 
statutory rule or a rule having the force of law, e. I’ules contained in 
the schedule in the Code of Civil Procedure and in particular 0. 22, r. 9^ 
We would therefore amend see. 5 by substituting the wonls ‘ by or under 
any enactment * for the words ‘ by any enactment or rule.” (2) 

[1] Visram v. Tabaji, 15 Bom. L. B. 348. 

[2] Report of the Select Committee (G^azette of India, 1922 Pait v, 

page 78 ). 
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[ Sbo. 6. 


Applies to appeals 
and certain applica- 
tions mentioned in 
the section and not 
to snits. 


Discretion most be 
exercised in the way 
in which judicial 
power and discre- 
tion oag:hi to be 
exei cised 


The High Court 
can interfere when 
exercise of discre- 
tion by the Lowei 
Appellate court is 
judicially unnound 


Mere difference of 
opinion as to the 
mode in which dis- 
cretion ought to have 
been exei cised by 
theLower Appellate 
Court IS no giound 
for High Court's 
Intel ference 


As to the effect of this amendment see the Full Bench case Krishna- 
maohariar v. Srirangammal. (1) 

Scope of tlie Section. — The section applies only to appeals and certain 
applications mentioned in the section. It should be noted that it does 
not apply to suits. The reason is that the period prescribed 
for the most of the suits extends for three to twelve years^ while that 
prescribed for appeals and applications mentioned in this section does not 
exceed six months; some concession has, therefore; been allowed in respect 
of these appeals and applications. 

JuAcial discretion: — Under the section the Court has a discretionary 
power; but that discretion must be exercised in the way in which judicial 
power and discretion ought to be exercised upon principles which are well 
understood, the words “sufficient cause*^ receiving a liberal interpretation 
so as to advance substantial justice, where no negligence, nor inaction; nor 
want of bona fides is imputable to the appellant. (2) 

The High Court is competent to consider the sufficiency of the reasons 
given by the Lower Appellate Court for extending or refusing to 
extend time. 

“it is the duty of the second Appellate Court to see whether the duty 
cast upon the Judge of the Lower Appellate Court as regards the determi- 
nation of the question whether the appeal is within limitation has been 
properly discharged by him, and to interfere if by a wrong, improper and 
judicially unsound exercise of discretion under this section he has admitted 
an appeal which was barred by limitation.” (3) 

Where the I/)wer Appellate Court has exercised its discretion capri- 
ciously or arbitrarily, the High Court will interfere, (4) 

“A mei*e difference in view as to the mode in which the discretion 
ought to have been exercised under this section by the Lower Appellate 
Court is in itself no ground for interference by the High Court ; but 
where facts which are material for the purpose of enabling the Lower 
Appellate Court to exercise the discretion under this section have not been 
considered, the exercise of discretion is judicially unsound and the High 

[Ij 47 Mad. 824, A.I.R. 1926 Mad. 14. 

[2[ Seth Narbada Pershad v. Nathuram, 8 C.L.R, 121. 

[3] Bechi v. AhsaUullah, 12, All. 461 (483). 

[4] Bhimrao v. Ayyappa, 31 Horn. 83. 
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Court can intorfero. Uofore blie Court can interfere, it ought to he satis- 
fied that the exercise of the discretion of the Ijovver Court was judicially 
unsound. The test is, lias the discretion been exercised after appreciation 
and consideration of all the facts which are material for the purpose of 
enabling the jinlge to exoreise a judicial discretion, and after the applica- 
tion of the light principle to these facts ? ” (1) 

Sufficient cause. — No hard and fast rule can be laid ilown for determi- 
ning what IS and what is not a “sullicient cause”. What constitutes suih- 
eieiib cause must he dermined hy a refcience to all the ciicumstancos of 
each particular case (2) 

It IS difliciilt and uiulcsirahle to attempt to deline precisely the mean- 
ing of the words ‘sufticient cause* or suflicient reason. To do so would lie 
to crystallize into rigid definition that judicial iiower and discretion which 
the Legislature lias, for the host of all reasons, left undetermined and 
unfotterod. (3) 

Tlie ‘\sufricient cause” apparently moans, not only the circumstances 
(such as the party being a minor or insane or the Court being closed) 
vvh’ch are expressly recognised as extending time, but also such circum- 
stances as are not expressly recognised, but which may appear to the Court 
to he reasonable looking to all the facts of the case. (4) 

When the time for appealing is once passed, a very valuable right is 
secured to the successful litigant, and the Court must, tlierefore, be fully 
satisfied of the justice of the grounds on wliioli it is sought to obtain an 
extension of the time for attacking the decree, and thus, perhaps, depriving 
the successful litigant of the advantage he has secured. (5) 

The true rule as to the exeicise of discretion under this section is to 
consider whether, under the special circumstances of each case, the 
appellant or applicant acted under an honest, thougli mistaken, belief 
formed with due care and attention. 

Illness. — Illness of a serious nature may be sufficient cause. It must 
be proved that the appellant or applicant was utterly disabled to attend to 
any duty. Illness of the pleader, and the client’s ignorance of it, is a 
sufficient cause. But illness in the family and consequent delay in making 
arrangement for the appeal or application is no sufficient cause. 

» [1] Kachilappa v. Haniauujam, 26 Mad 166. 

[2] Slab D.iyal v. Jagannath, 44 All. 636 (640) See also 33 Cal. 1323. 

[3] In re Manchester Economic Building Society, 24 Ch. D. 48S, Ambica 
V. Marnkganj Loan Office, 56 Cal. 798. 

[4] Karsendas v. (Lingabai, 7 Bom L.R 965, See also 17 L.L J, 696, 

[5] Dund Bahadur v, Deunandaii, 17 L J 596 


Cannot be deter- 
mined bv hard and 
last luU'H 


Diiiicnlt and un- 
desiiablo to attempt 
to dpilno ‘snlfiPieiit 
cause’ 


‘Sufficient cause, 
appal eiitly means not 
only ciicuinstaneos 
expressly locogmsed 
as extending time 
but also circum- 
stances appealing 
loasoiiablo to the 
Couit 

Court to be satis- 
hed of the justice 
of the gioiinds. 


The tiue rule as 
to eveiciso of disci e- 
tion 


Illness of a seri- 
ous natuie may be a 
sutticiciit cause 
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Impriso n m eat 
may be safflcieiit 
cause. 

Mere ignorance or 
mistake of law is 
not anfficient canse. 


A bonn fitle mis- 
take may be sulfl- 
oieiit cause. 

Is a “mistake of 
law” or “negligence 
of counsel” suffi- 
cient ground for 
extending the period 
of limitation foi ap- 
peal? (P.U. r296) 


Mistake of coun- 
sel if made hana fide 
is sufficient cause. 

A, an appellant 
having bona fide ac- 
cepted the advice of 
his pleader B as to 
the proc,edute to 
adopt in the course 
of a litigation and 
misled by that ad- 
vice, fails to files the 
appeal in time Will 
A have any lemedj^ 
(C.U. 1925 A 1927) 
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ImpriiOiimeiit — Imprisonment in a criminal jail may be considered 
as a sufficient cause and the time spent in jail may be deducted. 

Mistake or ignorance of law, — A mistake or ignorance of law is not a 
sufficient cause. Mere ignorance of law cannot be recognised as sufficient 
cause for delay, for that would be a premium on ignorance, (l) 

But if the mistake be bona fide it will be considered as sufficient 
cause within the meaning of this section. The true rule is, whether under 
the special circumstances of each case the appellant acted under an honest 
though mistaken belief formed with due care and attention. (2) Before 
a mistake of law can be accepted as sufficient cause, it is necessary 
to satisfy the Court not only that the mistake was honestly made, but also 
hat it was made despite due care and attention on the part of the 
appellant or his pleader. (3) 

While it might be permissible to regard a “mistake of law "as 
amounting to “ sufficient cause ” within tlie meaning of this section in 
certain circumstances on the ground that an amendment of an Act was 
not fully appreciated by the Bar, it cannot be so regarded whore tlio 
altemtion of law is proved to be known to the party seeking to take 
advantage of the plea especially wlien the delay is a long one. (4) 

Mistake of counsel. -In England there is a good deal of authority that 
a mistake of counsel is no ground for indulgence but in India there seems 
to be a strong authority for the opposite view. A legal adviser^s mistake 
if made bom fide ia a sufficient cause. The mistake must be bona fide i e, 
made in spite of due care and attention. The mistake must be one wliicli 
might have easily occurred even if reasonably due care and attention has 
been exercised by the pleader. (5) 

The papers for an appeal were handed over to the appellant’s advocate 
in the morning of the last day of filing. The advocate tlirough pressure 
of urgent work did not look into the papers till the evening of that day, 
when he found that was the last day. Held^ that was a sufficient cause 

[1] Sitaram y. Nimba, 12 Bom. 320 (per West J.) 

[2] Krishna v. Ohathappan, S3 Mad. 269 (271). 

[S] Fakir Chand V. Municipal Committee, 59 P B 1913; 18 l.C. 37, H. C. 
Mitra’a I.L A. (10th Ed.) P 38. 

[4] Secretary of State y, Tirath Ham, 9 Lah 76; Gyannji y. Kingappa, 
62 Bom, 434. 

[5] Tin Tin Nyoy Maung Ba Sating,! Hang. 584,A.T.H. 1928 Hang. 148,S6e 
also 45 Bom. 007 ; 43 Bom. 376. (P.C) ; 65 Cal. 793. 
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to grant the appellant an extension of a day under sec. 5 of the 
Indian Limitation Act. Held^ also, that it is enough if the appellant 
satisfies the Court that for sufficient cause he was prevented to file 
the appeal on the last day and his action during the whole of the 
period need not be explained. (1) 

Where the delay of the appellant is hmia fide due to the 
mistaken legal advice and there is no failure of proper diligence on 
his part it is sufficient cause as clients ought not to be allowed to 
suffer through a bona Jide mistake of their legal advisers. 

Wrong proceedings taken in good faith.- “ Where a person 
believing in good faith that a petition for i*evision, and nob an 
appeal, was the proper remedy, and in pursuance of that belief 
presented the petition, it was a sufficient cause for subsequently 
preferring an appeal after the period of limitation. (2) But it he 
does not act in good faith, i. e , if he knows propeily well that he 
ought to file an appeal but still he files an application for revision, 
It will not be considered a sufficient cause for afterwards filing an 
appeal out of time, ” (3) 

Application for review. — Tbe causes accounting for delay in 
applying for, and intended to justify the grant of, a review, must 
he of grave imi>ortanee. 

Wliere a party applying for a review of judgment after the 
expiry of the peiioil of 90 days allowed by the Code, had not shown 
any just and reasonable cause for not preferring his application 
within the presciihed period, the order admitting the leview was 
held by the Pi ivy Council to have been improperly granted, and was 
set aside with all subsequent proceedings thereon. (4) 

Appeal after application for review The true guide for a 

Court in the exercise of the discretion is whether the appellant has 
acted with reasonable diligence in prosecuting his appeal and where 

the time has been spent in prosecuting any other civil proceeding, 
such as a review, then it only remains to see whether the proceedings 

[1] Karahchaian v. Apiubaknshna, 68 Cal. 549. 

[2] Balwant v. Gumani, 6 All 691. 

[3] Umed Ali v. Municipal Committee. 2 Lah. 1 (4), See also 
Nariman v. Hasbam 49 Bom. 149 where delay was execused when a review 
was applied ^r instead of an appeal being pieferred at once. H.C. Mitra’s 
I.L A (loth Ed ) r. 39. 

T J- T«rbani, U Bom.L. R. 373. See aleo A.I.R. 1928 

Lah. 904— Application for review nni»t be on reavonable grounds. 


Wiong proceedings taken 
in good taith may bo a 
suilicieiit cause. 


.Inst and reasonable de- 
lay in apx>I\ingtoi aieview 
may be a ‘sufticieut 
I'aiise ’ 


True guide for the 
overoise ot the discietion. 
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Under what circiim- 
stanoes would the filing of 
a review by the aggneved 
party be a Bufficiont cause 
for execuBing the delay in 
filing an appeal ? 

[AE. Aug 1927.] 

When can appeal be 
admitted after the poiiod 
of limitation. 

[B U. Oct. 1928] 

Appellant must adduce 
distinct proof of the sulfi- 
cient cause. 


Appellate Oourt should 
record reasons for admit- 
ting an appeal out of 
time 


The High Couit is not 
precluded irom coiisidoi- 
111 g the question ot limita- 
tion. 


Procedure to be follow- 
ed 111 admitting an appeal 
piefeiied out of time 


If hnna fide prosecuted, 
may atteiwaids be admit- 
ted 


The appellant must 
satisfy that mistake is 
bOna fide 


in the I'eview were reasonably prosecuted and in good faith; and the 
appellant ought ordinarily to be deemed to have acted with reasonable 
diligence, when the whole period between the date of the decree 
appealed against and the date of presenting the appeal; does not, after 
excluding the time spent in prosecuting with due diligence a proper 
application for review of judgment, exceed the period prescribed by 
law for presenting the appeal. (1) 

Where an appellant seeks the benefit of the section, he must 
adduce distinct proof of tlie sufficient cause on which he relies and 
must furnish a detailed affidavit explaining tlie cause of the delay. 

An Appellate Court should not admit an appeal after the 
period of limitation prescribed therefor without recording its 
reasons for being satisfied that there was sufficient cause for not 
presenting it within such period. 

Where a respondent fails to obj‘ect to the decision of an appeal 
by a Lower Appellate Court under this section, the High Court is 
not precluded from considering the question of limitation. Even 
an agreement between the parties that the objection should not be 
raised would not prevent the High Court from interfering. 

The practice of admitting appeals out of time provisionally with- 
out notice to the respondent and allowing objection to its admission 
to be taken at the hearing should be discontinued. Provision should 
be made for the final determination at the stage of admission of any 
question of limitation affecting the competence of the appeal. 

Appeal preferred in wrong Court. — Presentation of an appeal 
to a wrong Court, under a ho72a fide mistake may be sufficient cause 
within tlie meaning of this section, (2) hut the belief must be 
formed with due care. (3) 

In order to claim the benefit of this section the appellant must 
satisfy that the mistake is hona fide, i, e., made under an honest 
though mistaken belief formed with due cai*e and attention that he 
was appealing to the right Court; otherwise it will not be corsiderad 
as a sufficient cause. (4). 

[IJ Karim Bakah y. Daulat ham. 183 P. 1888, followed by the 
Privy Council in Brij Indar v. Kanshi Ram, 45 Cal. 04 (lOo, (P.C.) 

[2] Dadabbai v. Maneksha, 21 Bom 552. See also 23 Cal. 526. 

[8] Sarat Chandra v. Saraswati. 34 Cal. 2l6. 

[4] Jagal V. Har Narain, 10 All. 524. See alf>o il. 1 R. 1923 All. 364. 
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AmeiidiMiit of decree* — When a decree is amended it continues 
to bear its original datei and therefore the time for appeal against 
such amended decree runs from that date and the circumstance tliat 
the decree was amended is not i>cr se a sufficient cause for delay in 
appealing. Whether there is sufficient cause must depend upon the 
circumstances of each individual case. If the grounds on which the 
appeal is based are intimately connected with the amendment of the 
decree» or if the grounds are directed against the decree only in so 
far as it has been amended) tlie fact of the amendment may be 
sufficient cause, (l) 

Panper appeal. — The Court has a discretion under this section 
to enlarge for sufficient cause the period prescribed by Art. l70 for 
an application for leave to appeal in forint pauperis. Pendency of 
hona fide proceedings for leave to appeal in form^ pauperis consti- 
tutes sufficient cause for delay in appealing. 

Appellant applied for leave to appeal as a pauper. Enquiry held 
by the D. J. who reported the appellant to be pauper. After the 
report and after expiry of penod of limitation appellant inherited 
property on death of fathei— Appellate Court held that he was not a 
pauper and in compliance With the Court’s order he paid fees, Held 
that the appellant was entitled to the benefit of this section. (2) 


Although section 78 of the Provincial Insolvency Act makes 
this section applicable to appeals and applications under it. it does 
not extend the application of this section to petitions to adjudicate a 
person as insolvent) not being included under applications as used in 
section 78. Thus any delay in presenting the petition beyon<l 3 
months will not be execused hereunder. 

hgbility to get ttompt. — **The last day of filing an appeal was 
13th July, but on tliat day the appellant would not get a stamp. The 
next day was a holiday. The appeal was filed on the l5th. It was 
lield that the delay was execusable under this section. (3) But in a 

[1[ Brojo Lai y. Tara Prosonna. 3 0. L. J. 188 (192) Sec, 43 
All. 380. 

[2] Shadi Khan v Umdad Begaum 5*2 P. L. R. 42. 1912. 13 I.r 73 
See 20 Cal* 925. 

[3] Kesho Prosad v. Harb ms, I P. L* J, 163, 37 I.C, 211. 


Amendment of decree 
may be a ‘safficient oauee* 
~ Depends upon oiroum. 
stances of each individual 
case 


Pendency of hona pie 
proceedings for leave to 
appeal in found paupeu^i 
const lutes sufficient 
cause toi delay in appeal- 
mg 


Sec 78 of Pro Ins Act 
makes this sec applicable 
to appeals and applica- 
tions and not to petitions to 
adjudicate a person as in- 
solvent 


*When 'Inability to get 
stamps* may be a 'sutli- 
cient cause, and when not. 
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Unintentional mistake or 
sudden aooident may be a 
salfieient caase 


What IS not sa£Fioiont 
caase ? 


What IS legal * Disability* 
and what is its value for 
the purposes of the Limita- 
tion Act ? Are there any 
cases where it has no value 
whatsoevei? Giveanillustra- 


later Patna case it has been laid down that where the party ie guilty of 
procrastination* e. where the law has provided a time limit within 
which a particular step is to be taken* and the party waits until the 
last moment before beginning to take action, he is not entitled to 
the Court’s indulgence if an unforseen accident {e.g. inability to get 
stamps) prevents the step from being taken within the time presen* 
bed by law. (l) In a Kagpur case also it has been held that the 
appellant who wilfully leaves the preparation and presentation of the 
appeal to the last day of the period of limitation is guilty of negli- 
gence and is not entitled to an extension of time* if some unexpected 
and unforseen contingency {e,g. inability to get stamps) prevents him 
from filing the appeal within time. This section is not pi^ided to 
encourage negligence, procrastination and laxity. ” (2) 

Unintentional mistake or tndden accident.— Extention of time 
should be granted ex dehtto justitiae in all cases, where the delay 
was necessit ated through hona fide mistake, error or carelessness, 
and no dama ge has been done to the opposite party, which cannofc be 
repaired by payment of costs or otherwise. If there has been any 
misleading through any conduct of the othre side or an officer of the 
Court or some sudden accident which could not have been foreseen, 
time will be enlarged. Where delay is caused by gioss carelessness, 
laches or dilatoriness, it will not be execuseil. (3) 

Poverty, illneit, infancy, pardanathin. — Poverty of the appellant 
or applicant, or a mere plea of illness* is not a sufficient cause. The 
mere fact of the appellant being a pardanashin lady is not a suffici- 
ent cause, unless she was thereby actually prevented from appealing 
herself or engaging a counsel for that purpose. Appellant’s infancy is 
not per se a sufficient cause. When the next fiiend or the guardian 
of a minor has for his own advantage or by negligence allowed time 
for appeal to run out, the Court may enlarge time for appeal in the 
infantas favour. (.3) 

6. Legal disability. — (1) Where a person entitled to 
institute a suit or make an application for the execution 
of a decree is, at the time from which the period of 
limitation is to be reckoned, a minor, or insane, or an 

[1] Seth Jahar v Pritohand, 4P.LJ. 381, 62 L 0. 226. 

[2] Kedarnath v. Ziunberlal* 12 N.L.R. 171, 37 1*0.603.1 

H. C. Mitra’s I.L.A. (10 Ed.) P. 44. 

[3] Hustomji'Students, Ed. P. 10. 
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idiot, he may institute the suit or make the application 
within the same period after the disability has ceased, 
as would otherwise have been allowed from the time 
prescribed therefor in the third column of the first 
schedule. 

(2) Where such person is at the time from which 
the period of limitation is to be reckoned, affected by two 
such disabilities, or where, before his disability has 
ceased, he is affected by another disability, he may 
institute the suit or make the application within the 
same period, after both disabilities have ceased, as 
would otherwise have been allowed from the time 
so prescribed. 

(3) Where the disability continues up to the death 
of such person, his legal representative may institute 
the suit or make the application within the same 
period, after the death, as would otherwise have been 
allowed from the time so prescribed. 

(4) Where such representative is at the date of 
the death affected by any such disability, the rules 
contained in sub-sections (1) and (2) shall apply. 

Illustrations. 

(a) The riglit to sue for the liire of a boat accrues to 

A during hie minonty. lie attains majority four 
years after such accruer. He may institute his suit 
at any time within three years from tlio date of his 
attaining majority. 

(b) A riglit to sue accrues to Z during his minority. 

After the accruer, but while Z is still a minor, he 
becomes insane. Time runs against Z from the 
date when his insanity and minority cease. 

(c) A right to sue accrues to X during his minority. X 

dies befoi'e attaining majority, and is succeeded by 
Y, his minor son. Time runs against Y from the 
date of his attaining majority. 


tion to show **When onoe 
time has began to ran no 
sabseqaent disability or in> 
ability to sae stops it. 

(B.U. Apnl, 1919.) 

[Ans. See also See. 9] 


Specify clearly the oir- 
oamstances and the extent 
to which fraad and mino- 
nty extend the penod of 
limitation. (B.U. Oct 1922) 

[Ans See also see. 18] 


What IS legal disability 
and bow does it affect the 
question ol limitation pres- 
cribed lor a suit or appli- 
cation ? (B U. March, 1924) 

What do yon understand 
by Legal Disability ? Blow 
does it affect the period of 
hmitation tor tiling suits ? 

(B.U Oct. 1925) 


A attained majority 11 
years alter his right to sue 
tor possession of immove- 
able property had accured 
and immediately theieatter 
became insane A beeaiiie 
sane 12 years after attain- 
ing majoiity. Does the 
law allow any time to A 
to bring his suit and, it so, 
what? (B.U. Oct. 1926) 
[Ans. A can biiug a suit 
within three years alter 
he becomes sane.] 
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NOTES. 


State briefly to what ex- 
tent, if any, ib the penod 
of limitation prescribed lor 
a suit or an applioatioii 
affected by [a] legal disa- 
bility, [b] absence of defen- 
dant from Bntish India 

(BU.Oct 1929.) 

[Alls See sections 6-8 
and sec 13 ] 

What special provisions 
are made nndei the limita- 
tion Act for suits by poi- 
sons under legal disability? 

(B.U April, 1931 ) 


Clauus (1) and (2) rc-stated.— 

Where a person entitled 

(1) to institute a suit or 

(2) to make an application for execution of a 

decree 

(a) (i) minor, (ii) insane or, (iii) idiot, 

(b) (i) affected by two such disabilities, or 

IS " 

(ii) before his disability has ceased affected 
by another disability, 

he can institute the suit or make the application within 
the same period as would othemise have been allowed from 
the time prescribed therefor, in case (a) after the dis- 
ability has ceased, and in case (ft) after both disabilities 
have ceased. 


What are the pnvileges 
oonterred by the Limita- 
tion Act on persons under 
legal disability? 

(A.E. Feb. 1924) 

What pnvileges a i e 
gi anted to minors by the 
Indian Limitation Art? 
State whether the follow- 
ing suits are in time, [i] A 
promissory note is passed 
111 favour of the guaidiau 
of a minor in 1912. The 
minoi attained majority in 
1916. In 1917 he hies a 
suit to recover the amount 
on the promiRsary note, (ii) 
A right to an immoveable 
propei*ty accrued to a mi- 
nor in 1912 He attained 
majority in 1923. He sold 
the pnipeHy to B in 1925 
Immediately B files a suit 
to lecover the said proper- 
ty on the stiength ot the 
sale-deed 

(AE Feb. 1925) 


CoBstrnctioii. - This is an enabling section to enable persons 
under disability to exercise their legal rights within a cei tain time, 
and it should be construed liberally rather than narrowly. (1) 

Object of tbe sectioD. — Generally limitation begins to run 
from the accrual of the cause of action. Tins section is one of the 
exceptions to the general rule. In this and similar cases the petiod 
of limitation does not run from the date of the accrual of the cause 
of action, but runs from a subsequent date, i.e., the day on which 
the disabilities cease. The object of the section is not to place 
minors under a special disability as compared with majois, but to 
make a special concession in their favour. It is clear from the sec- 
tion that minority or lunacy would not prevent limitation from run- 
ning as against the minor or lunatic, but it simply gives to the minor 
or lunatic an extended period for filing a suit or application. The 
section merely means that no limitation will apply to a case in 
which the person suing was disqualified at the time when the cause 
of action arose, provided the suit is brought within three yeais of 
the time of the disqualification ceasing. The section is, however, 
subject to the other provisions of the Act (See sections 7, 8, 
and 9). 


[1] Eargoddigoada v. Niiigaiigouda, 41 Bom. 625, 19 Bom. L.R. 638. 
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Scope and Application. — Sec, 7 of the old Act applied to the 
case of a peison entitled to make any application, bat this section 
has been limited to the case of a person entitled to make only an 
application for the execution of the decree. The effect of the 
substitution of tlie words ^‘make an application for the execution 
of a decree” in place of the words ''make any application” in sec. 7 
of the old Act is that the privilege enjoyed by a minor of making an 
application within the prescribed period after the cessation of dis- 
ability has been taken away, and now any application by the 
minor except an application for the execution of a decree has to 
be made within the prescribed period from the time when the right 
to apply accrued (1) 

This section applies only to cases dealt with by the Act 
itself, 1 . e , to those suits and applications for execution of decrees 
which are mentioned in the first schedule. It is not applicable to 
cases for which a period of limitation is presciibed by other Acts, 
Thus, the provisions of this section would have no application to a 
case where a deciee is barred by sec. 48 of C.P.C. (2). The 
Bombay High Court has, however, held that although this section 
applies only to cases dealt with by the Act itself and as such does 
not apply to cases undei the C. P. C., still the provisions of C. P, C. 
must be deemed to be subject to the general principle of law as to 
the disabilities of minors, viz., that time does not run against 
a minor. Therefoie an application for execution, though barred 
under sec, 48 of C. P. C., is in time if made within thr«e years 
after the minor attains majority. (3) But this view has not been 
approved by othei Courts. liloreover, this section is limited only 
to suits and applications for execution of deciees It does not 
operate in favour of an appellant under disability. But infancy 
maj", under certain circumstances, enlarge time for appeal. (See 
sec, 5). This section is confined to suits and applications for 
execution of decrees hy a person under disability. There is no 
saving in favour of a plaintiff on account of any disability of 
the defendant. 

No disqualification other than those mentioned in the Act can 
save limitation. War and rebellion, for instance, do not check 
limitation. 


[Alls. See t^ections 6-8.(i) 
The suit on tho pro>note is 
time-barred. When tho 
pro-note is taken m the 
name of the guardian, tho 
minor cannot on attaining 
inajout> claim the benefit 
ol this section. Tho pro- 
note having been given to 
the guaidiaii, he is the 
pel son entitled to sue on 
it, and not the minor and 
the suit H barted, because 
it IS not instituted by the 
guardian within three 
years of its date, i e before 
1915. V\d€ Vishnu \. Ke- 
shav 26 Bom LR 426, (ii) 
The suit IS baired by limi- 
tation. Sec 6 gives only a 
peisonal privilege to the 
ininot It applies to the 
ininot himself or his legal 
lepiesontatives but not to 
his assignees Vtdt Mahadev 
V Babi, 26 Bom 730] 

What do you understand 
by the teim “Legal Dis- 
ability** ? Explain its effect 
on the period of hnntation. 

(^AE Aug 1925) 

Explain the teim Megal 
disability* and state what 
concessions me made by 
the Limitation Act in 
favoiii of persons suffering 
tioni such disability and to 
what extent i (A E. Fob. 
1927 ) 

D obtained a decree for 
money against a minor in 
1912 D subsequently as- 
signed tho deciee to K 
R applied in execution to 
attach a book-debt due to 
tho minoi |udgment-dobt- 
oi and tho attachment was 
made in J913, the debt be- 
ing due in 1911. R brou- 
ght it to sale and purchas- 
ed it in Court-auction and 
obtained a sale ccitificate iii 
Fob 1915 As the purchasei 
of the debt, R bt ought a suit 
in Mttich, 1915 to recover 
it from the defendant debt- 
oi Discuss R’s position. 
(A. E. Feb 1924) 


[ 1 3 Khondkar Mahomed v. Chandra Kumar, 66 Cal. 1117. 

I 8 ] Kam Nath ▼. Chatarpal, 37 All 63S, following 37 Mad 186. 
[ 3 ] Moro V Visaji, 16 Bom. 636. 
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[Aiw The eec 6 does not 
apply to HUitB agatn»t mi* 
iiors A salt against a per> 
son under disability must be 
inistituted within the oidi** 
nary peiiod. B ih theietoro 
ioUowing the collect me' 
thod of law J 

Some pi operty was sold by 
a Hinduduiingthe minoiit) 
ut his Hou 111 1911. The 
son attained majoiitj in 
1923 Immediately uftei- 
wards the sou puipoited 
to transfer some ot the pi o- 
peities alienated by Ihe 
lathei to B. He then tiled 
a suit to set aside the 
alienation and reeovoi 
possession of the whole 
propel ty including that 
transteiied to B and 
joined B as eo-plaintitt 
with him. Would the chum 
bo in tune so lai as 
claim was concoined ’ It 
not, why not ? The suit 
was filed within 3 years ot 
the son attaining majonty 

(AE. Aug. 1927,) 

[Ans: Vide Sitla Bux \ 
Bam Niwaz, A IB 1920 
Oudh 20J 

What 18 a legal disabi- 
lity undoi the Indian Limi- 
tation Act, and how does 
the Act provide tor pei- 
sons suffering tiom such a 
disability f 

(A E Aug 1930 ) 


Minority: Burden of proof.— The question as to who is a 
minor must be determined by the Indian Majority Art. In cases 
where that Act is inapplicable (e,g,, m case of foreigners not 
domiciled m Biitish India), the question is to be determined by the 
law of the domicile. The onus is on the plaintiff. It is for him 
to establish affirmatively and cleail}’’ that he is under the age of 21 
(18 years nudei sec. 8) at the time of institution of the suit. 

Benefit of section is personal.- 'The privilege which this 
section allows is entirely personal and can be claimed only by a 
person under disability or Ins representative after his death. If 
a guardian lends money out of a minor’s estate and takes a pno-note 
in his own name, limitation runs against the guardian, and the 
minor, not being the payee or holder, cannot claim exemption under 
this section. (1) If, dun ng the minority of a person, or if, after 
attaining majority and within thiee yeais theieof, such peison 
assigns all his lights and interests to a thud party, who is sui jiirts^ 
the latter cannot claim exemptions accorded to the minor by this 
section but is subject to the ordinary law of limitation, governing 
suits in which relief of the same nature is claimed. (2) Where 
a peison sues to set aside a tiausfer effected by his father dui*ing 
his minority, within thiee years of liis attaining majonty and joins 
with him as co-pUintiff an assignee to whom he sells a poitioii of 
the pi operty in suit, that peison may be in time by making use of 
sec. 6; but his co-plaintiff being only an assignee is not entitled to 
its privilege, and is beyond time (8) 


(a) What 18 legal dis- 
ability ? How does it ai- 
ivvi limitation f 

(b) A, who becomes en- 
titled to aomo piopoity 
111 1900, dies the next jeni 
without suing for its po- 
aHesHioii. Ho loa\ oa a minoi 
son B Within what time 
must B sue to leeovei po- 
ssession ot this piopeitj i 
(A U. 1911 ) 


Accural of cause of action. — The plaintiff must be a minor 
when the cause of action fiist acnued and the cause of action innst 
have accrued to the minoi himself : Otherwise lie cannot claim any 
exemption under this section, If the cause of action had aiiseii 
before the birth of a minor he would not be entitled to claim the 
benefit of the section. The minor must be in existence at the time 
wlien the cause of action acciued. Similarly when a cause of action 
accrued to the minor’s father, the miiioi cannot secure any exten- 
sion of time under the provisions of this section. 


(1] A^ishiiu V. Kesha V, 20 Bom L. K 420, Hamann^a v. Sadagopa , 
28 Mad. ’206, 

|21 Riidra Kant v. Nabokishore, 9 Cal 663 (FlB ), Mahadev v. 
Babi. 26 Bom. 730. 

(3) Sitla Bux V Bam Newaz, A I.H. 1926 Oudh 20 j 90 I 0741 
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Where a cause of action accrued to a person when he was in 
embryo, he cannot get the advantage of this section as he cannot 
be deemed to be a minor in existence on the date of the concep- 
tion. (1) 

But the law is otherwise in the case of reversioners. Wheie 
there are several reversioners entitled successively under the Hindu 
Law to an estate held by a Hindu widow, no one such reversioner 
can be held to claim through, or derive his title from another, even 
that other happened to be his father, but he derives liis title from 
the last full owner. If, therefore, the right of the nearest rever- 
sioner for the time being to contest an alienation or an adoption 
by the widow is allowed to become barred by limitation as against 
him, this will not bar the similar rights of other subsequent rever- 
sioners. (2) “This was also the view of the Madras High Court 
in Govinda v. Thayammal (3), Narayana v. Hama (4), and Ven- 
kata Row V. Till I a Ram Row (5) ; but all these cases have now 
been overruled by tbe Full Bench decision in Varamma v. Gopala- 
dasayya (6). In this case it has been held that if the leversioners 
existing at the time of alienation are barred, the reversioners born 
thereafter are equally barred, as the cause of action is but one. 
The Lahore High Couit likewise holds (following 41 Mad. 659) 
that the right to sue for a declaratory deciee is vested in the 
whole body of reversioneis in existence at the time of alienation 
jointly and severally, and the time begins to run simultaneously 
against them all, and a reversioner born after the date of aliena- 
tion does not obtain a fresh cause of action from his birth ; because 
when the time has once begun to run, no subsequent disability stops 
it (7) 

Continuity of disability. — The plaintiff can claim an exemption 
only if there is a continuous disability. If a person entitled to file 
a suit IS a minor and before he attains majority, he becomes insane, 
time would be extended. Again if he died during his insanity, and 

[1] Mahomed Khan v Ahmed Khan, 10 Lah 713 

[2] Bhagwanta v Sukhi. 22 All 33; Abinash v Hariiiath, 32 Cal. 62 
(71); Das Ram v Tirtha Nath. 61 Cal. lOl (108). 

[3] 28 Mad. 57. 

[4] 38 Mad 396. 

[6] 1917 M W.N. 30 (36) 

[6] 41 Mad. 659 (P.B.) 

[7] H.O. Mitra's I. L. A. (10 Ed.) P. GO. Chiragh Din v. Abdulla, C 
Lah 405. 


[Alls, [b] Limitation has 
already commenced to run 
in AN life time and there- 
fore B*8 minority will not 
prevent its running [sec.9i 
So B must sue, if the pio^ 
petty IS moveable within 
throe yeaih and it it is an 
iminovoablo pioperty with- 
in 12 yoairt siiioo 1900 when 
the iijfht to sue lirst ac- 
crued] 

What pi IV lieges does the 
law coiitui on persons at- 
taiumg majoi ity in legard 
to (a) suits, (b; applications 
(c) appeals, tor which the 
period ot limitation ex- 
pired during mmoiity i 

(A U 1912) 

A light to sue for pos- 
session ot certain property 
accrues to A in 1900 Ho 
becomes insane in 1902, 
and the disability continues 
up to 1913 Hobnngs a 
suit in 1914 Is the snit 
within time? Kindly give 
leasons for your answei 

(A U. 1916) 

[Ans; The suit is time - 
haired, because sec. 6 pro- 
vides that the disability 
must be existing at the 
date when the right to sue 
nceiues. No subsequent 
disability can have the ef- 
fect of extending limita- 
tion ] 

A becomes intlebted to 
B, a minor in a sum of 
money which is due and 
payable at once. B, on 
the day of attaining niajo- 
iity makes a valid assign- 
ment ot the debt to C C 
sues A for the money with- 
in three years of the date ul 
assignment but beyond 
thiee years fiom the date 
when the debt becomes 
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due. Is the suit in time? 
(live leasoiis. (A.U. 1918), 

[Ans. Vtde 9 Cal, 603, 
<FB), 26 Bom 730] 

What IS the effect of 
minority or insanity on the 
law of 1 imitation as appli- 
cable to suits? (A.U. 1922) 

What aie the legal dis- 
abilities known to the law 
ot limitation ? Explain 
and discuss their effect 
upon tho lights ot jiaitios 

(1) when a legal disability 
exists at the date ot the 
accrual oi the tight to sue, 

(2) when a legal disability 
supervenes attei the ac- 
crual ot smh a light 

(PU 192.1) 

lliscuss legal disabilit> as 
affecting limitation 

(A.OE Hept 1930) 

State the nature ot the 
pnvilege given by tho 
Limitation Act, in favour ot 
poisons under disabilitj i 

(OU 1920, 1922 (a)1924, 
1926,1927) 

What is tho effect ot legal 
disability upon a poison's 
light to iiibtituto a suit 
within the peiiod ot Inmtu- 
tion piesciibed b> the I. 
L A V 

(C U. 1920) 

A minoi bungs a smt 
undei the guaidianship ot 
hm next tiiend He is shll 
a inino! when tlio peiiodot 
limitation to execute tho 
iloeree expiios. (hin he 
execute tho dccioo attei 
attaining nmjoiitj ? 

(A U 1922) 


his legal repiesentative is a iiunoi, the extension of tune would be 
allowed both to tlie ininoi and his legal lepiesentative. lUit the 
disabilities must overlap each other. If theie is any interval, 
however short, between the teiniination of tlie first disability and 
the supervening disability, time will begin to run on dermination of 
the fiist disability and the second disability would have no effect. 
If, for instance, the minor becomes insane even two days after he 
attained majoiity, he would lose the benefit of this section. 

Initial, not subsequent, disability . — “In order to be elTeculal to 
suspend the operation of the statute, the disability must have existed 
at the time when the right of action first acciueil. When the statute 
has heen once attached to the claim, it overrides all after-accruing dis- 
abilities and intermediate acts and events, and, therefore, disability 
supervening after the right of action accrued will he of no avail. 
Thus if at the time when right of action accrues a man is of full age, 
the fact that he shortly afterwards became insane will not check the 
operation of tho statute. When a cause of action aiisos in favour of 
an adult, tlie minority of a person upon whom the caiVso of action 
devolves does not pre\ent limitation running.*’ (1) 


Effect of guardianship The fact that a guardian or next 
friend might have maintained a smt on the minioi's behalf during 
minority does not deprive tlie niiiior of the protection given to him 
by the section. (‘J) i^gain, the extention of the ])e]iod of limitation, 
eonooded to a minor on account of legal disability, is not afXecteil by 
tlm fact tli/it dining Ins minority he has been represented by a 
guardian. (3) 

Execution of decree ; — A plaintiff who has obtained n decree 
during his minority, has tho option either of applying through liis 
guaidian to execute the decree during minority, or to wait until tho 
expiration of his minority hefoie executing his decree. The applica- 
tion of the guardian is the application of tho infant. The minor is 
under disability during the whole period of his minority. His dis- 


fl] Kustoinji’s Limitation (Students, Ed.) P. 12. 

[21 Jagadindra V Hemantn. 32 Cal. l29 (142) (P.C ) 
[3] Auaantharaina v. Karuppauan, 4 Mad 119. 
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ability does not oease, because he) through his guardian, makes two 
or more applications for execution, however long the interval between 
them, provided they are all made during his minority* (1) 

If a person entitled tp apply for execution is under disability at 
the time when any of the starting points referred to in column third 
of Art. l82 begins, the operation of the statute is suspended during 
the continuance of the disability. Art. l82 provides several points of 
time, from which the period of three years shall begin to run, and 
for the purposes of the Limitation Act, the period which begins from 
each point is a separate period, and if the person entitled is under 
disability at the time, when any of such periods commences, the 
operation of the Act is suspended during the continuance of the 
disability by the operation of the sec, 6, (2) 

Person suing in a representative capacity. - The benefit of this 
section can be claimed by a person suing in a representative capacity, 
e. g., shehait of an idol* The right of action is vested in the shebait^ 
not in the idol ; therefore, if, at the time when the cause of action 
for a suit for recovering possession of property dedicated to an ido 
accrued, the shehait was a minor, he could bring such suit within 
three years after attaining majority. (3) 

Insanity. *-**When insanity is once proved to have existed, it is 
presumed to continue until it is proved to have ceased ; and a very 
strict burden of proof lies on the party who alleges recovery. 

A lucid interval is a temporary cessation of lunacy and it cannot 
be treated as a recovery unless it is of sufficient length of time to 
enable the person to do an intended rational act. 

Other disqnalificationt. — Under the Limitation Act, no other 
cause of disqualification than those mentioned in the Act can be 
admitted to save limitation and the only disqualifications that sec- 
tions 6, 8 and 9 of the Act recognise are minority, insanity and idiocy. 
A disqualification under the Court of Wards Act is not such a legal 
disability as is recognised and enumerated in the Act and the fact 
tliat the plaintiff was a disqualified proprietor, whose estate was 

[1] Mon Mohan v. Giinga, 9 Cal, 181 ; Moro v. Visaji, 16 Bom. 63b, 
Bamakrishna v. Ramaohandra, 32 Rom. L R. l098; Zamir Hassan 
V. dtindar, 22 All. 199 (F.B.) l^shinath y. Govind, 32 Bom. L R. 
1299, 

[2] Lalit Mohan y. Janoky, 20 Gal 714. 

[3] Jagadindra y. Hemanta, 32 Cal 129 (UD (P.C) 


The benefit of this sec- 
tion can be claimed by a 
person suing in a repre- 
sentative capacity. 


Insanity is presumed to 
continue until it is proved 
to have ceased 


A, a Hindu, sentenced to 
11 years* imprisonment, is 
infonned 16 months after 
hiB conviction that his 
undivided brother has re- 
fused to maintain his wife 
and minor children. He is 
not able to secure any legal 
advice or assistance mjail. 
He claims however his 
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hare within 8 years of his 
release. Is the suit barred ? 
Give reasons. 

(A. KAng 1923) 

Is the penod of limita* 
tion enlarged by reason of 
the disability of one of 
several plaintiffs. ? 

(P. U. 1926) 

Does the law of limita- 
tion make any, and if so, 
what allowance, in favour 
of a plaintiff on the ground 
that one of the persons 
jointly entitled with him 
was a minor ? 

(0 U 1908, 1909, 1917, 
1921) 


under the charge of the Court of Wards, did not prevent the run- 
ning of time against the plaintiff during the period the Court of 
Wards remained in charge. (1) 

7. Disability of one of several plaintiffs or applicants. — 

Where one of several persons jointly entitled to insti- 
tute a suit or make an application for the execution of 
a decree is under any such disability, and a discharge 
can be given without the concurrence of such person, 
time will run against them all, but where no such 
discharge can be given, time will not run as against 
any one of them until one of them becomes capable of 
giving such discharge without the concurrance of the 
otheis or until the disability has ceased. 


Illustrations. 


A passed promissory note 
on 10th Jan. 1915 payable 
on demand to X and Com- 
pany of which X and Y and 
/ wore partners. Imme- 
diately after, X became in- 
sane Z who was a minor 
attained hm majority on 
on the 1st Jan 1919. On 
the 10th of Jan 1919, Y 
(aged 39) and Z filed a suit 
on thQ promissory note 
against A. A's defence was 
that the suit was barred 
by limitation Is his deten- 
ce proper? (B U. Oct 1919) 

[Ans A’s defence is good. 
Hete Y could have given a 
discharge of the debt with- 
out the coucurience ot X 
and Z Tune, therefore, ran 
against them all.] 

A passed a promissory 
note on 10th Jan. 1913 pay- 
able on demand to B and 
Company of which B, 0 and 
D were partners. Imme- 
diately after, B became 
insane. D who was a minor 
attained his majority on 
1st Jan. 1917. On 10th Feb 
1917 C (aged 25) and D filed 


(a) A incurs a debt to a firm of which B» C and D are 
partners. B is insane, and C is a minor, D can give 
a discharge of the debt without the concurrence of B 
and C* Time runs against B, C and D. 

(h) A incurs a debt to a firm of which E, F and G are 
partners. E and F are insane, and G is a minor. 
Time will not run against any of them either E or F 
becomes sane, or G attains majority. 

NOTES. 


Scope and Object: — Tlie sections 6 and 7 are not mutually 
exclusive. The latter supplements the former. Tlie two section.^ 
should he read io-gether. The general rule that a minor is entitled 
to the extention of time is qualified by the provisions of sec* 7, i.e,, 
a minor is entitled to the extension of time only if there is nobody 
who can give a valid discharge on his behalf without his concurrence. 
If the discharge can be given without his concurrence, he cannot take 

[1] Kuarmani ▼. Wasif, 19 O.W.N. 1193, 28 818; Bani Knar 

Mani v. Nawab of Murshidabad. 46 Cal. 694 (P.C.) 
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advantage of seo. 6. The prindple of this section is that if 
theie are s6me persons in existence who are adults who 
could have safeguarded the common rights of themselves 
and of others similarly situated, the failure of the persons who 
are to litigate the right will start the cause of action 
not only against themselves but also against persons in similar 
circumstances. The section applies only to cases where the joint 
creditors or claimants are persons whose substantive right is joint, i e., 
where more than one individual possess the same identical substantive 
right; it does not apply to persons whose rights are distinct and 
different, but who are permitted to enforce such separate rights by 
one judicial process to which all are parties, or by a process instituted 
by one on behalf of all (e.g„ persons entitled to compensation under 
the Fatal Accidents Act). (1) 

This section applies only to cases where the joint debt or claim 
is of such a character that a discharge can be given by one creditor 
or claimant without the concurrence of others. This section does not 
apply where the debt or claim, though joint is of such a character that 
a single creditor or claimant cannot give a discharge so as to bind 
others. The test to be applied is, whether it is the intention of the 
parties that each of the persons in whose favour the obligation is 
created is a ci editor for the whole; if so, a payment to one liberates 
the debtor against all the craditors ; if not, each is a creditor for 
his own share and cannot give a discharge for the whole obligation. " 
( 2 ) 


Joint Hindu family : power of manager to give foil disebarge.— 

In the case of a joint Mitakshara family where a right is vested in all 
the members jointly, the managing member can, within the meaning 
of this section, give a discharge without the concurrence of the minor 
members and time may, therefore, run against all the members of an 
undivided family ihcluding the minor members thereof. 

In an Allahabad case it has been held that if a joint Hindu 
Mitakshara family consists of brothers alone, the elder brother can- 
not give a valid discharge without the concuri'ence of others unless he 

[1] Johnson v. The Madras Ky. Co., 28 Mad. 479 (485). See also 
Harihar v. Bholi, 5 C.L.J. 883. 

[2] Harihar T. Bholi. 6 C. L J. 383. HAMitra’s I. L. A. (10th Ed.) 

P. ^3. 


a salt on the promissory 
note against A. 

A contended that the suit 
was barred by limitation. 
Is the contention valid? 

(B. U. April 1925) 

[Ans. The contention is 
valid as 0 was major and 
capable of giving a valid 
discharge, vide Art. 73]. 


When does time begin to 
inn for compatiiig the 
period ot limitation: 

(a) Whore one of seve- 
ral persons jointly entitled 
to institute a suit is under 
a legal disability? (4 C.E. 
Sept. 1928). 

A 18 indebted to a Arm 
the paitneis m which are 
X. Y and Z. X and Y are 
insane and Z is a minor. 
When will time inn for a 
suit against A to lecover 
the debt. (AGKSept 1929) 

When does time begin to 
run against the plaintiffs 
in the following oases: 

(a) When only one of the 
3 plaintiffs 18 under a dis- 
ability 

(b) When all the 3 plain- 
tiffs are under one oi other 
disability. Give yonr rea- 
sons and also illustration 

IP U 1923) 

Can the manager of a 
joint Hindn family give a 
discharge of a joint claim 
without the concurrence of 
the other members? 

(P. U. 1919) 
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How would you decide 
the following ease : 

In 1915 three brothers 
in u Joint Hindu family 
sued to recover the posses- 
sion of property after 
setting aside a sale-deed 
passed by their mother 
during their minority on 
28th July 1905. The eldest 
brother was more than 21 
years of age on the date 
of the suit. The suit hav- 
ing been brought more 
than 8 years after the 
attainment of majority by 
the eldest brother, 
is barred by limitation. 
On the other hand, the 
yOnnger brothers contend 
that their minority save 
limitation. ( A. E. Ang. 
1922.) 


One can give valid dis- 
charge without the con- 
currence of others 


acts as the manager, Le*, unless he takes active steps in the manage- 
ment of the affairs of the family, (l) And this view has been 
affirmed by the Privy Council, (2) 

But the other High Courts are of opinion that in a Hindu 
family consisting of brothers, the elder brother must be deemed to be 
the managiug member of the family and can give a discharge on be- 
half of the minor brother ; (3) and this view has now been adopted 
by the Allahabad High Court also in the cases of Kati Bam v. Niadar 
(4) and Shiamlal v. Moolchand. (5) 

In a joint Dayabhaga Hindu family of brothers, the eldest 
brother cannot give a valid discharge to bind his minor younger 
brothers, ('fi) 

When the father or the managing member of a joint Hindu 
family is also appointed as the guardian ad litem of the minor mem- 
bers, the powers of the father are conti'olled by the provisions of 0. 
32, r.6, C«P.C., and he cannot, without the leave of the Court, do 
any act in his capacity as father or managing member of the joint 
family which he is debarred from doing as guardian ad litem^ He 
therefore cannot give a valid discharge on behalf of the minor 
members of the family without the leave of the Court. (7) 

Co-partners. — Two illustrations show that one of several co- 
partners can give a valid discharge without the concurrence of others. 


Where one of the co- 
obligees is a ihinor, limita- 
tion will run against the 
other who is not a minor. 


Co-obligees. — In the case of co-obligees of a money-bond in the 
absence of anything to the contrary, the presumption of law is that 
they are entitled to the debt as tenants-in-common in equal shares* 
Hence, where one of them is a minor, limitation will run against the 
other who is not a minor, and this section will not apply. (8) 


[1] Ganga Dayal v. Mom Bam, 31 All 156, followed in Jugut Kishori 
v. Butto Ensto, 55 Oal. 608. See also A.I.B. 1925 Nag. 385. 

[2] Jawahir Singh v. Udai Prakash, 48 All. 152 (P C.), 28 Bom. L B.851. 

[3J Doraisami v. Nondisami, 38 Mad. 118 (F.B.); Mahableswar 
V. Bamaohandra, 38 Bom. 94; Bapn Tatya v. Bala Baoji, 45 Bom' 
446. See alsp 43 Mad* 642 and A.I.B. 1928 Had. 42. 

[4] 41 All. 435. 

[5l A.I.B. 1925 All, 672. 

[6] Nabin Chandra V. Chandra Madhab, 44 Cal. 1 (9) (P.O.) 

[7] Ganesh Bow v. Tulja Bam Bao 36 Mad. 295 (303) (P.C) H.C. 
Mitra’a LL.A.P. 68. 

[8] Manzur v. Mahmud-unnissa, 25 All. 155. 
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Co-troiteef. — One of several co-trusfcees can give a valid dis- 
charge without the concurrence of others. Therefore, where an adult 
joint trustee takes no steps to protect the trust and his right to take 
steps becomes barred, the rights of other joint trustees, even though 
minors, become barred. (1) 

Co-Mortgagors. — The right to redeem is an in<li visible right, and 
one mortgagor cannot give a valid discharge without the concurrence 
of the other co-mortgagors, (2) 

Decree-holders. — The provisions of the section apply to joint 
decree-holders, wherever one of them can act in the matter on his 
own responsibility without the concurrence of others. Such a case 
arises, for instance, where the joint deci*ee-holders are brothers in a 
joint Hindu family, some of whom are minors; in such a case the 
adult brother repi*esenting the entire family can execute the decree on 
behalf of himself and the minor brothers, and can give a vaild dis- 
charge on belialf of all the minor bi*othera. (3) 

Tf, however, the adult decree-holder is not competent to give a 
dis('harge on behalf of minor decree-holders, as for instance, in a case 
in which the adult deciee-holder does not purport to act as the 
manager of the joint family of which the minor decree holdeis are 
members, time does not begin to run until all the minor dwiree- 
hoMers attain majority. (4-) 

Under the Muhammadan Law, the uncle is not the legal or 
natural guardian of the property of a minor, and so if a joint- 
decree is passed in favour of an adult uncle and his two minor 
nephews, the adult decree-holder is not competent to give a valid 
dischaige so as to bind the interests of the minor decree- 
holders (5) 

Recei?er. — When a receiver is appointed the decretal debt 
vests in the receiver and the minority of one of the decree-holdei-s 
ceases to have any importance, for the rights of the minors no less 

[1] Thiyagaraja v. Batnasabapathi, 34 Mad. 284 (287). 

[2] Gulam Goss v. Shnram Pandarang, 43 Bom. 487 (491), 21 Bom. L. 

B. 353; Bai Koval v. Madhu Kala, 46 Bom 535, 23 Bom. LB 1191 

[3] Bail Bam v. Niadar, 41 All. 435 (440); Shiam Lai v. Mool Chaiid 

A.LB. 1925 All. 672; S7 1. C. 177. See also Sapdu v. Sakharam. 

52. Bom. 441. 

[4] Jugal Kishori v. Bntto Kristo, 55 Cal. 608. 

[5] Court ot Wards v. Abrar Alt, A. L B. 1924 Lab. 6S1; 78 1. C 235. 


One can give valid dis- 
charge without the con- 
currence of others. 


One A died leaving him 
surviving two sons M and 
K. M was born on the 
27th March 1891 K was 
boin on 8th Oct. 1898. On 
the 22nd June 1917 M alone 
filed a suit to redeem the 
mortgage executed by A. 
K was added as plaintiff 
No. 2 on the 24th March 
1918. Discuss whetbei 
in your opinion both M 
and K oi only K is entitled 
to redeem (A.£. Feb 1922.) 


Application for execu- 
tion more than 3 yeais 
after the appointment of 
the receiver is barred. 
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than the rights of the majors are all absorbed by the receiver and 
an application fpr execution moi e than 3 years after the appoint- 
ment of the ipceiver is barred. 


One oannot ffi\e a dis- 
charge without tlie con- 
cur! eiicf* of othoi 8-hut this 
lule IS not ail inflexible 
one 


Joint right to sne for tort. —As a general rule when a joint 
right to sue aiises out of a tort one or some of the holders of such 
riglit cannot give a discharge without tlie concurrence of the otheis, 
unless the}' are all partners or executois or menibeis of a joint 
Hindu fainil}', tlie manager of vvhicli has implied authonty to bind 
all tlie members by a dischaige given by linn. (1) But this lule 
IS not an inflexible one. 


A light to Rue for an 
hereditaiy office aociucs to 
X who at the tune is insane 
Snvon >eais aftei the 
acciuci X dies, )ns insanit} 
continuing upto death The 
piiod ol limitation foi such 
a suit IS 12 ycais To what 
extension ot tiiiio IS X’s 
lopiesentatue in jiteiost 
entitled t 

(H r Apnl,l<)21 ) 


8. Special exceptions.- Nolliiiig iii section 6 or in 
section 7 applies to suits to enforce rights of pre- 
emption, or shall be deemed to extend, for more 
than three years from the cessation of the disability or 
the death of the person affected thereby, the period 
within which any suit must be instituted or application 
made. 

lllwitrntions 


fAns Fi\e yeais would 
be allowed to Xs lopic- 
sentativo in inteiest No 
extension would he allow- 
ed ] 

A light to sue toi an 
heieditaiy ottice acciuos to 
A who at the time is insane 
Bixjeais attei the accinei 
A lecoveis his loason A 
lilos a suit inoie than 3 
years attei he lecovers his 
leason. Is the suit within 
tune ? (B U. Oct l‘)24) 

[Ans . Yes, il he flies 
within 8ix\eais Thepeiiod 
loi such a suit IS 12 jeais 
accoiding to the Ait. 124| 

'A Uindu mother, acting 
as the natural guaidinn ot 
her infant aon, alienates his 
immoN cable piopeity with- 
out legal necessity The 
sun attains mnjoiity in 1201. 
lie institutes a suit in 1210 
to Bet aside the alienation 
Is the suit brought with- 
in the peiiod of limitatioir^ 
tB.U. Oct, 1220). 


(df) A, to whom light to sue for a legacy has arciued 
duiing his minority/attains majority eleven years after 
such accruei. A hak, uhdei the oidinaiy law, only one 
year lemaining within winch to sue. But under section 
G and this section an extension of two yeais wull be 
jillovved Uim, making u\ i>ll a peiiod of thiee yeais Ironi 
the date of his atunung majority,' within which he 
may bung a suit, 

(h) A light to sue for an hereditarj' oflice accrues to A 
who at the time is insane. Six years attei the acciuer, 
A recovers his reason. A has .six years, uudei the 
ordinary law, fiom the date when his, jnsanity ceased 
within wiiich t4> institute a suit. No qxtens^on of time 
will be given liim under section 6 read with this 
section, 

(r) A right to sue as land-lord to recover possession from 
a tenant accrues to A, who is an idiot. A dies three 
yeais after the accruer, his idiocy continuing up to the 


[IJ Hanhar v Bholi, 6 C. L. J. 383. 
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(late of his death, A's representative in interest has, 
under the oi dinary law, nine years from the date of 
A’s death within which to bring a suit. Section 6 
read with this section does not extend that time, except 
where the representative is liimself under disability 
wdien the representation devolves upon him. 

NOTES. 

Object of Section — The section piovides two special 
exceptions to the geneial lule contained in sections 6 and 7 
namely : 

(</) A light of pre-emption is l)e 3 'ond the scope of sections 
6 and 7 . 

(/>) The peiiod is, in no case, to be extended for more 
than three yeais after tlie cessation of the disability. 

Extension of time. — This section must be lead together wdth 
each Aiticle in schedule I and when the peiiod piesciibed by the 
latter extends to thiee 3 ^e 4 us or more and expiies within three yeais 
fioni the date of attainment of maiorit 3 % the intention is that the 
late minor should have the full term of thiee 3 M*ars, but when the 
pi escribed period IS less than three 3 ^eais and tlie minor gets that 
peiiod (according to section G) fiom the date of niajoiit 3 ^ the 
presciibed peiiod is not to be enlaiged to thiee 3 'eais ( 1 ) 

The effect of section G is that a person under disability may 
sue after the (iessation ot disability within the same period as he 
would otherwise have been allowed under the schedule; and the pi e- 
seiu section adds a pioviso that in no case can the period be 
extended to anything be 3 ^ond thiee yeais fiom the cessation of 
disability. ( 2 ) 

Jlttles as to the peiiod of limitation deduced fiom the combined 
operation of sections 6 and 8 : 

( 1 ) If the ordinary period expires more than thiee 3 ^ears 
after the cessation of the disabiUti’, the suit must be 
brought before such period ends. The plaintiff must 
sue within the ordinary period computed from the 


[Aub : Tho salt ih barred 
beoauHe tho son ought to 
have brought tho suit with- 
in 3 >eais ot his having 
attained inajoiit>J. 


A attained majority 8 
voars alter his light to sue 
toi a legacy had acciuod. 
Within what time must A 
bung his suit for legacy •• 
(B U. Oct 192G) 

[Alls A c<an sue within 
4 >ears alter he attains 
majoiity Sec Art 1231. 


A light to sue foi posKCS- 
sion oi immo\eab1o ptoper- 
tv acmues to A, who is 
insane A dies 12 jeai*s 
atior his light to sue 
acei lies, his insanity con- 
tinuing up to his death 7 
yeais attei A’s death, his 
legal repiesentative, B, 
sues foi possession Is the 
suit bailed by limitation (1) 
it B IS under no disabilitv 
at the tunc ot A’s death '* 
1 2) it B IS insane at the 
tinio of A's death, and 
lecoveis 3 years atter t (3) 
it B IS sane at tho tune of 
A's death f (hve leasons 
loi voui answei (A.U. 
1914) 

[Alls In cases (1) and 
(3) the suit would b e 
bailed by limitation, be- 
cause sec 8 piovidos that 
the poiiod ot hnntatioii 
cannot bo extended moie 
than 3 joars from the death 
ot the person affected 
thereby In case (2) also 
the suit will be baited by 


[1] Hiibiamariya v Shiva Snbiamanya, 17 Mad. 31G (323) 

[2] Yasudeo v Magum, 24 Mad 387 (395) (P 0.) 
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limitation, becaitse ac<*<)ni- 
ing to aectioris 6 atwl' H, the 
salt ongiit to have been 
brought withrn three yeais 
of tiie cessation ot B’s dis- 
ability]. 

A right to sue accrues to 
A ivheii he IS a minor The 
period ot limitation for the 
amt IS 12 yeais. A dice 11 
years after the acci uei 
while still a minor,. With- 
in what time shoold his 
legal reprosentatne tile the 
suit ? (A.('.£. Sept. 1929 ) 

[Alls: 3 years trom A’s 
death] Explain and illus- 
trate briefly the oftcct of 
legal disability duo to mi- 
nority on limitation (A U 
1915*. 

How does the inmority 
affect the running ot limi- 
tation v (A. U. 1916). 

A right to sue as land- 
lord to recover possession 
tiom a tenant acciues to 
X, who is an idiot. X dies 
three years after the 
aceiual ot the light, his 
idiocy coutmuing up to the 
date of Ins death. The re- 
presentative in interost of 
X has, under the oidinai> 
law, nine years iioin the 
date ot death et X, withim 
which to bring a suit Does 
the provision ot sec 8 ot 
the IJL. Act extend that 
time ? Give reason in sup- 
port of your answer. ((/. U. 
1919) 


A minor acquired a cause 
ot action to sue tor posses- 
sion of lands and died with- 
in 3 yeais after attaining 
majority but before the ex- 
piring of thiee years trom 
the date of the cessation of 
his disability. Twehe years 
had expired auice the 


orig:inal aecrnal of cause of action anti not fiom the date 
ot the cessation of th3 disability, [See lUuhivahon {J>) 
to section K.J 

(2) If the ordinary period expires within three years after 

the cessation of the disability, in such a case, — 

(a) if tl^e oidinaiy peiiod is thiee year? or more, the plain- 
tiff will be allow’ed full thiee yeais computed from 
the cessation of the disability; 

(h) if the onliiuiy peiiod is less tliaii three yeais, the 
plaintiff w'lll be allowed the ordinary period computed 
trom the cessation of the disability. The prescribed 
peiiod is not to be enlaiged to three years. (1) 

(3) If the ordinary peiiod has already expired before the 

cessation of the disability, in such a case, — 

(a) if the ordinary penod is three years or more, the plain- 
tiff is allowed three years from the cessation of the disib- 
bility. (See Illuatnitwn (a) to section 6.1; 

(h) if the ordinal y period is less than thiee years, the plain- 
tiff has the ordinary tune computed fiom the time of 
tlie disability, e.^., a light to set aside an execution sale 
acciues to A who is a minor. He attains majority five 
years after the light accrues to him. Under the ordi- 
iiaiy law the time allowed is only one yeai from the 
accinal of cause of action within which the suit can be 
tiled, A has only one year computed fiom liie date of 
his attaing majority within which to sue 
(and not 3 yeais). 

‘‘From the cemlioD or death — The day of the cessation of 
the disability 01 the of death is to be excluded fioui computa- 
tion. (2) 

Right of the legal representative.- When a minor acquires a 
eanse of action to sue for possession of propeity (Art. 142) and dies 
after majonty biU before the expiry of three years from the date of 

fl] Yinavakrao \. Doorno, 11 Bom. 473 

[2] Jaginohan \ LnvhmneHbwar, 10 74S (751). 
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cessation of his disability of minority, his legal representative can 
institute a suit at any time within the three years’ period which has 
already commenced in the life-time of the deceased, although more 
than twelve years have elapsed from the accrual of the cause of 
action. (1) 

If the minor dies before attaing majority, his representative 
would have either the total period due from the cause of action 
or three years from the date of minor* s death, whichever is longer, 
but he is not entitled to claim the same period of limitation to which 
the minor would have been entitled if he had lived, unless, being 
himself under a disability, he comes under sub-section (1) and (2) 
of section 6. 


accrnal of the caose of 
action. Can the personal 
representative of the minor 
bnng a suit on the same 
caase of action within three 
years* period which had 
already commenced in the 
lifetime of the deceased 
minor? (A.E. Feb. 1923). 


9. Coatiiinoiu ranning of dme.— Where once time has 
begun to run, no subsequent disability or inability to 
sue stops it : Provided that, where letters of adminis- 
tration to the estate of a creditor have been granted 
to his debtor, the running of the time prescribed for a 
suit to recover the debt shall be suspended while the 
administration continues. 

NOTES. 


Explain and illnstrate . 

“When once time has be- 
gun to run, no subsequent 
disability or inability to sue 
stops It” (B. U Oct, 1928.) 
(A E. Aug. 1922.) (A. U. 
1921.) (C. U. 1820.) 

What are the various 
exceptions to the rule 
“When time has begun to 
run, no subsequent disabi- 
lity or inability to sue stops 
It” ? (A. E. Aug. 1923). 

(A, E Feb. 1926 , (P U, 
1926). 


Principle. — The rule of the section has been taken from the 
English law. The principle of this section is that ^^when the time 
has once begun to run, it will continue to do so, even should sub- 
sequent events occur which render it an impossibility that an 
action should be bi ought.” (2) 


Scope of Section. — The section is in exprtss terms restncted 
to suits bnt the general principle which it embodies is equally appli. 
cable to applications for execution. (3) 

When time rant. — ”Time mns when the cause of action 
accrues, and the cause of action accrues when tiiere is in existence 
a person who can sue and another who can be sued, and when all 

[1] Arjun V. Ramabai, 40 Bom. 564 (567), 18 Bom, L. B. 579. 

[2] Darby and Bosanquet on Limitation (2nd Ed.) P. 25 

[3] Muthu Korakki v. Madar Ammal» 43 Mad. 185 (207). 
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the facts have happened which are material to be proved to entitle 
the plaintiff to sncceed.’’ (1) 


A executed a promwsory 
note m favour of B on the 
lat of Jan 1921. B died on 
23rd Deo. 1923, leaving C, 
his minor son, ivho was 
born on 1st Feb. 1907. Till 
what time could G bring a 
suit against A on the pro* 
missory note ? (A.U 1927). 

[The suit must bo filed 
by 1st Jan 1924 The fact 
of minority of 0 will not 
make any difference in this 
case, A promissoi y note 
IS payable on demand and 
the cause of action to ins- 
titute the suit accrued to 
B himself on the very day 
on which it was executed 
Time began to run and the 
subsequent disability of his 
son would not make any 
difference ] 


Disability or Inability. — The Legislature did not mean the 
same thing by the use of two words ‘disability’ and ‘inability'; 
Disability is want of legal qualification to act. Inability is want of 
physical power to act. (1) Disability to sue for the puipose of the 
Act is the state of being a minor, insane, or an idiot; whereas 
illness, ignorance, proverty etc. are instances of inability. 

The disability or inability contemplated by the section is con- 
fined to such cases as are mentioned in tlie Act itself, and new 
exceptions cannot be recognised 

Section 6 is intended to provide for cases of initial disabilities 
i €. those existing at the time of the accrual of the cause of action. 
This section deals with cases of subsequent disability t e. cases 
wheie the disability has occurred aft^r the accrual of the cause of 
action. The following illustrations will make the meaning of this 
section clear • 


X bonows Rs 6000 from 
M on a demand promissory 
note Shortly thoioafter M 
dies leaving A, a child aged 
7 years, A files a suit 
against X immediately on 
attaining majority Is the 
suit barred MACE Match 
1931) 

[Ans • Yes See Ait 73 
and Bee. 9.] 

The holder ot a promis- 
sory note dies leaving an 
infant heir State its effect 
upon the peiiod of limita- 
tion affecting pio-iiote 

( C U 1929 (a) ) 

What IS legal disability 
and what is its value foi the 
put poses of the Limitation 
Act? 

(a) A decree obtained 
on the 17th Feb 1898 was 
sought to be executed in 
1901 by the deoioe holder 


(a) A right to sue for a debt accrues to A when he labours 
under no disability; but subsequently he becomes insane. 
Time runs against him as usual, from the date of the 
accruei of the right, and his subsequent disability 
{oiZf insanity) is no bar to the running of time. 

{b) A right to sue accrues to A during his minority. After 
some years he attains majoiity. Soon after attaining 
majoiity he becomes insane Time will rnn against 
him^from the date of his attaining majority and his 
subsequent insanity does not bar the operation of 
limitation. 

Where a decree-holdei died, leaving a minor son, who on 
attaining his majority nine years after the date of the decree, 
applied for execution, it was held that the application was barred, 
as tune began to run in the original decree-holder's life-time. (2) 


[1] Coburn v. Colledge [1897] 1. Q. B. 702. 

[2] Bhagat v. Ramiiath 27 All. 704; Bhagwant v. Kaji, 86 Bom. 498. 
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Similarly, where a decree-holder after making various appli- 
cations for execution of a decree, each of which was within time, 
died. His son, a minor, made an application for the execution 
of the decree within three years after his father’s death but more 
than three years after the date of the deceased father’s last appli- 
cation, it was held that this section applied and the minor’s 
application was time-barred. (1) 

But where the original decree-holder who obtained a decree 
in May 1886 died in June 1888, leaving three minor sons, 
and on the 30th April, 1889, the sons, still minors made an 
application for execution, but no further proceedings were taken 
till the 1st October, 1904; when another application was made* 
Held that the present application was within time on the ground 
that although limitation had commenced to run against the 
father from May, 1886, the application made by the minors on 
the 30th April, 1889 was a step-in-aid of execution and time 
began to run again from thairt date and then minority suspended 
It. (2) 

Where a right to sue had accrued to the plaintiff’s father, 
after whose death and while plaintiff was a minor, defendants 
made certain aknowledgments of their liability, it was held that 
the effect of the acknowledgments was to create a new period of 
limitation and not merely to extend the old period. That there- 
fore time did not begin to run against the minor, until he attained 
mojority, and that this section did not deprive him of this privilege^ 
as it was not a subsequent disability which stopped the time 
already running, but the operation of law consequent upon the 
giving of the acknowledgment, (3) 

This section also makes no exception in favour of alien 
enemies who are prevented from suing in consequence ot a 
declaration of war. (4) 

Suspension of running of time It is a rule of law of limita- 
tion that if once the time has begun to run, no subsequent cir- 

(1) Jivraj V. Baba]!, ^9 Bom. 6S ; Kala Bakhsh y. Bam Charau, 
40 All 630 (IT b.) 

(2) Sri Bam v. Het Bam, 29 All. 279, <*/ Lalitlffohan v. Janoky, 
20 CaL 714 i71b). 

(3) Veukataramayyar v. Kothaudaramayyar, 13 Mad. 135. 

(4) Deutsche Asiatische Bank V. Hira Lai, 46 Cal. 626, 


As the decree-holder died 
thereafter leaving a minor 
son, farther applications to 
execute the deoiee were 
filed by the minor*s 
guardian, all within time 
He attained majoiity in 
1910 He then applied for 
extension of the penod of 
12 years for the execution 
of the decree prescribed by 
sec 48 of the C P.O on the 
giouiid of his minority be- 
tween 1901 and 1910 How 
will you decide ? 

(A E. Feb, 1922). 


Is the 1 mining of time 
suspended by wai ? 

(A E Aug 1930.) 


No univoisal piinciple of 
snspension of limitation 
outside the limitation Act 
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cumgtances can suspend its running ; it is to run continuously. 
*^The cases in which the running of limitation can be suspended 
are contained in the sections of the Act. It would be dangerous 
to lay down generally that there is some principle outside the 
Limitation Act under which limitation can be suspended Such 
a conclusion would be quite contrary to the intention of legisla- 
ture. The express enactment of sec, 9 clearly indicates that tho 
period of limitation cannot be suspended once it has begun to 
run, unless that suspension is itself provided for in the Act, We 
are, therefore, unable to accept any universal principle of sus- 
pension of limitation outside the limitation Act.** (l) 

In a suit on a promissory note executed in his favour by 
the defendant, the plaintiff, in order to got over limitation, 
^sought to exclude the time during which the defendant sued for 
a declaration of the invalidity of the pro-note, as having been 
obtained from him through fraud and undue influence, in which 
he succeeded in the first Court, though lost in appeal. It was 
held that there was no ^suspension’ of limitation, there having 
been no prayer tor or grant of injunction in defendant's suit, 
so as to prevent the plaintiff from suing earlier. (2) 


When the same person 
becomes the hand to 
receive and the hand to 
pay the running of the 
statute 18 suspended during 
such union of rights. 


Pravin : It, Principle — The principle of the proviso is this : 
When the right to sue and the right to bo sued vest and unite 
by act of law in the same per<»on, i. e., when the same person 
becomes the hand to receive and the hand to pay, the running of 
the statute is suspended during such union of rights. When 
Letters of Administration to the estate of the deceased creditor 
have been granted to his debtor the time between the grant of 
the Letters of Administration and the completion of the ad- 
ministration of the estate is excluded in computing the period of 
limitation for a suit to recover the debt. 


This exception has been introduced lest the debtor-administra- 
tor by intentionally omitting to pay or sne for the debt might make 
the statute a cloak for his own fraud, The proviso applies only to 
an administrator under the grant of letters where he is a debtor of 


[1] Bam Gharan v. Mota Prasad, 4 AIL 565. 
rs] Satyanarayaii y. Bethayya, 50 Had. 417. 
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the deceaaed. It does not apply to a case where there has been a 
fusion of the interests of tlie moi t}>:a{>or and the moit^agee in the 
same person, (1) 

10* Suits against express trustees and their representatives 

Notwithstanding anything hereinbefore contained, no 
suit against a person in whom property has become 
vested in trust for any specific purpose, or against his 
legal representatives or assigns (not being assigns for 
valuable consideration), for the purpose of following in 
his or their hands such property, or the proceeds there- 
of, or for an account of such property or proceeds, 
shall be barred by any length of time. 

For the purposes of this section, any property 
comprised in a Hindu, Muhammadan or Buddhist 
religious or charitable endowment shall be deemed to 
be property vested in trust for a specific purpose, and 
the managei of such property shall be deemed to be 
the trustee thereof. 


NOTES. 


Section re stated.— No suit shall be baricd by any length of 
time against (a) a person iu whom propeity has become vested 
111 trust toi any specific purpose, or 

(b) his legal iepresentatives, or 

(e) his assigns (not being assigns for valuable con- 
sideration), 


for 


(d) the purpose of following in his or their hands 
such property, or the proceeds thereof, oi 

(e) an account of such property or proceeds. 


Scope o( the Section. — To claim the benefit of sec. 10 the 
suit must be bi ought against the persons indicated in the section 
and the object of the suit must be to follow the propeity or pro- 
ceeds or for account 

The section speaks of the only case where a suit is not barred 
by any length of time. 


Is thoie any class of suits 
under the Indian Limita- 
tiuii Act which oaimofc be 
bailed by any length of 
time { 

iB U Apiil, 1921) 

(B U. Oct. 1924). 

State and illustrate the 
lule of the Indian Limita- 
tion Act loi computation 
ot the petiod of limitation 
111 the case ut tmsts 

(B 11 Oct 1926). 


(Jan a legal reprcseiita- 
ti\o lA an express trustee 
plead limitation f . 

(B. U April 1929) 


State what class of suits 
cannot bo bailed by limi- 
tation 

(B U Oct. 1929). 

What IS the period of 
limitation for a suit against 
u tiustce 

(B.U April, 1931). 

The predocessors-in-title 
of the plaiiitifts who weie 
inanagcis ot a temple made 
a gitt ot a poitioii of the 
temple pioiierty to the de- 
fendant i)tedocessors i ii 
1868, 111 coiisideiation of 
ceitain leligiouH sei vices 
to the temple In I9l3 the 
plaintifts avei ling that they 
were not willing to accept 
the services of the detend- 
ants 111 connection with the 
temple suinl to locovcr po- 
sHCHsion ot land The de- 
tendants contended that the 
suit was baried Will this 
contention pie vail ? 

(A.E Feb 1922). 


1 11 Lala Soni Kain v. Kaiihai^a Lai, 3ft All. 227 (P.C.) 
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[Aii 8 : See liumachai>a 
V Sreiuva^aciharyii,2l) Bom 
L R. 441 . Wheie tho 
plamtiffs^who woio mana* 
geiB of a templo made a 
gift of a portion ot the 
temple property to the de- 
iendants in consideiution ot 
the latter perfoiming eei- 
tain religious services, it 
was held that the Ht tei 
wore assignees loi valuahl<* 
eonsideiation A suit to 
reeovoi possession ot such 
piopert> IS goveiiuMl hj 
Ai-t. 134 B] 


In what oases suits 
against tiustees aie not 
bailed lapse ot time ^ 

(A E Aiig 1927) 


Explain and illustiat(‘the 
lulo ot limitation uith ie> 
gaid to a tiust toi «iin 
speoitio puiposo i 

(A u ion) 

Uisouss the precise etleot 
ami meaning ot see lu ot 
the Limitation Act 

(A U 191H), 

What is the peiiod ot 
limitation foi a suit bv a 
“Oestae-(iue-tiust" against 
the tiust ee logaidiiig tin 
piopeii^ \ested in the 
lattei toi a siieoitlo piii- 
post' 

(P I' IU27) 

Describe tulh the iiatuie 
of the suits which aie not 
bailed b\ any length ot 
time. ^ (A V 1424) 

State the cases to whicli 
the law ot lunitation is in- 
applicable. 

(C U 1429), 


In order that a suit may not be barred by any length of time 
it is necessaiy that : 

(a) there must be a trust for a specific purpose i.e., 
express trust, 

(b) the property must be vested in the trustee, or lus 
legal representatives or assigns (vvithont valuable 
consideration), 

(e) the suit must be to follow trust propeit}^ or its pro- 
ceeds or for accounts, 

(d) in the bands of such trustee or his representatives or 
assigns. 

Sec 10 and Art. 134 are to be read to-getlier. Tn fact sec. lO 
controls Alt. 134, and gives clue to its meaning. The effect of 
sec 10, read with Art. 134, is, that time is no bar to an action 
against the trustee himself, oi ins representatives or assigns, evcept 
an assign for valuable consideration ; but. as regards the lattei, tlie 
peiiod of 12 j^ears from the date of puichase is to be the period 
wiilim which the suit must be hi ought. (1) 

The section is intended to meet a suit brought for Uie put pose 
of following misapplied tiust-funds toi the benefit of tiust It is 
wide enough to covei a case by one of two tiustees wlio claims 
against the otliei that the piopeity ought to be managed by botli, 
Tt does not lefei to all fidnciaiy relations vvbatsoevei. Thus the 
position of agents, factois and benamidais is a fidnciaiy one. Assents 
and factois are specially provided foi (Aits. 88, 89, 90;, and bena- 
midais aie expressly declared (see sec, 2) not to be trustees. 

Property, - Piopeity in sec. 10 includes money. (2) 

* ‘Vested — The woid implies that a person must have an 
estate m the subject-matter of the alleged trust and not tlie ineie 
power of conti oiling or directing it. The mere fact that a person 
has got with him the control or management of the piopeity will 
not vest the propeity in him ‘‘Vesting” implies pioperty or owner- 
ship m the subject matter, Therefoie, tlie directors of a company 
are not trustees, because they are not peisons in wliom the property 
of the company may he said to have* been vested under this section. 
(.3) In respect of an application by a liquidator under sec. 235 of the 

[1| ehamachaiaii v. Abhiram, 3 C L. J. 300. 

[2] Bhuinbhai Jamnadas \ Hai liukmaiii, 32 Bom 394 , lo Bom L R 
540 

13] Kathiwar Trading Co. v. Viriihand, 1 8 Bom 1 1 9. 
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Indian Companies Act against the directors of a company seeking 
to recover certain moneys by way of compensation for their acts of 
misfeasance, limitation begins to nin from the date of the commis- 
sion of the alleged acts of misfeasance and not from tho date of the 
order directing the winding up of the company. (1) So also the 
managei of a joint Hindu family is not a tiustee, since the property 
does not vest in him. 

But the Madras High Court has taken a different view and 
held that m sec. 10 “vesting” means ^‘propeily having coiitiol of 
the pioperty.” (2) 

Religious Endowment. — The second para of this section is new, 
It has been lecently added by the Indian Limitation Amendment 
Act (Act I of 1929). The Bill was piepared in 1927 (Council of 
State Bill No 8 of 1927), to make the necessary amendments, and 
this Bill passed into law as Act T of 1929. The Statement of 
Objects and Reasons inns as folloi\s . - 

*‘The ('Civil Justice) Comnuttee^s lecommendation lefeis, it is 
understood, to the decisions of the I‘iivy Council in Vidyavaiuthi v, 
Balu«ami (44 Mad. 831) and Abdnr Kahim v. Naiain (50 Cal, .329), 
which lay down that a Dhaimnkaita, Mohant or manager of a Hindu 
leligious propel ty or the Mutawalli 01 Sajjadanashin in whom the 
management of Muhammadan religious endowments is vested are 
not trustees within the meaning of the woid as used m sec, 10 of 
the Limitation Act, for the,reason th,it the propeity does not vest 
in them. The lesnlt is that vhen a suit is brought against a per- 
son, not being an assign tor valuable considei atiou, endowments of 
this nature aie not protected. The Committee^s leconiinendation is 
that section 10 of the Act shoitld be amended so as to put Hindu and 
Muhammadan teligious* endowments on the same footing as other 
trAst funds which* definitely vest in a trustee After consulting the 
Local Governments, the Government of India have come to the con- 
, chmidn that Hindu, Muhammadan and Buddhist religious as well as 
"cfiAritable Endowments sliortld be included within the scope of See- 
Hion 10 off the Act ' Th6 Bill givde 'elfect to this feonclnsion, (;3) 

[1] Narasimha v, Official Assignee of Madias, 54 Mad. l53 

[2] kiishtappa V Lakshmi, 44 M. L J. 431, A. I. R. 1223 Mad 57S, 
Paohaiyappa v Sivakami, 44 M.L J. 468, A. I R 1926 Mad, loU. 

[3] Gasiette of India, 1937. Part V P. 223. 


Hindu, Muhammadan and 
Buddhist lohgiuns as well 
as dial liable endowments 
ate inclnded within the 
scope ut see 10 by the 
Indian Limitation Amend*- 
ment Act (Act I ot 1929) 
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The expresHion appliOH 
to trusts created for some 
definite or particular pur- 
pose or object. 


The tiust must be ex 
press. 


Besnlting tiust section 
does not appl) 


STUDENTS* LIMITATION ACT. [Src. 10, 

In tnitt for any specific purpose**. --The expression applies 
to trnsts created for some deHnite or particular purpose or object as 
distingnished from trust of a general natnre such as the law imposes 
upon executors and others who hold recognised fiduciary positions.(l) 

The phrase “ trust for specific purpose ” is merely a more ex- 
panded mode of expiessing the same idea as that conveyed by the 
expression ‘‘express trust ** in English Law, It is used in contra, 
distinction to trusts arising by implication of law — tiusts resulting 
and trnsts constiiictive. (2) A specific purpose is a purpose that is 
either actually and specifically defined in the terms of the deed by 
which the trust is created or a puipose wliieh from the specified 
terms can be ceitaiiily ascei tamed. (3) Thus, wheie on the death 
of her husband in 1904, a widow handed over a certain sum of 
money to her brother for the benefit and education of her two 
sons and the brother applied part of the trust moneys for that 

purpose but put the balance amounting to 1,600 and up- 

wards into his pocket. On his death, his representatives were 
called on to refund this ))a]ance and to account: hehJ, that the 
money being vested for specific purpose, a suit for account and 
refund of the trust property cannot, accoiding to sec. 10, be 
barred by lapse of time (4). 

The tnist most b« express: — To create an express tiust, two 
things must combine : there must be a trustee with an express 

trust and ther estate or interest must be vested in the trustee. 

Express trust means a trust which has been expressed either by 
writing or by word of mouth, and not a trust which arises out of 
the acts of the parties bv implication of law, i e., a resulting, 
implied or constructive trust* 

When a trust has been created but its object is uncertain or 
indiscoverable, a resulting trust is created* A resulting trust is 
not an express trust or a trust for a specific purpose under this 
section. The language of the section is especially framed so as 
to exclude resulting trusts. So that where the specific purpose^ 
tor which the defendant became a trustee, is held invalid, this 
section does not apply. Where a specific purpose is invalid, a 

[1] Greender v Mackintosh, 4 Cal. 897. 

[2] Yjandravandas v. Gursondas, 2l Bom. 646 (665); see also 31 Bom 222 

[3] Mahomedsa v. Khadirsa, 29 Bom. L. B. 24 1. 

L4] Cbintaman v Khandcrao, 52 Bom. 184, 30 Bom. L. B,. 46. 
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resulting trust arises by operation of Idw in* farour of the settlor 
or his heirSi and a suit by them to enforce such resulting trust 
is not governed by this section* (1) 

Where there is a trust covering the whole estate and the 

* 

bequests , do not exhaust the estate, the trustees are express 
trustees of the residue for the heir of the testator. Where 
testator gare land producing profit rental of «£ 60 per annum to 
trustees upon trust to pay an annuity which was less than the 
rental, held^ that the implied or resulting trust of the surplus in 
favour of the testator’s heirs was, for purposes of limitation, 
an express trust, as it arose upon the face of the instrument 
itself, (2) 

When a trust is such that its existence is inferred from the 
particular facts or fiduciary relations, it becomes an implied trust, 
Such implied trusts are excluded by this section. 

The section does not apply to constructive trusts. ’’Thus, 
where a person directs another to acquire property for him (the 
person directing) and furnishes some money for the purpose, but 
after some time he withdraws from the venture completely, but 
the person directed continues his exertions and entireb* as the 
result of those exertions acquires the property, there is only a 
constructive trust, and sec. 10 does not apply. (3) 

Trustee de sen tort. — When a person assumes, with or 
without consent, to act in a fiduciary relation with regard to 
trust property, or knowingly assists a trustee in a fraudulent or 
dishonest disposition of property, he becomes constructively, and 
will be treated by the Court as an express trustee. (4) and the 
benefit of this section can be claimed against such person. 

[1] Kherodmoney v. Doorgamonoy. 4 Cal. 455 (465); Sec also 37 Bom 
447. 

[2] Mojilal V. Gounshankar, 35 Bom. 49. 

[3] Hanhar Piasad v. Kesho Prasad (Damraon Case) 5 P L.T. Sapp. 1 
A.I.B. 1925. Pat. 68. 

In one Allahabad case (Dnrga Prasad v. Asa Bam, 2 All 361) the principle 
of this section was applied to a constructive trust; but see 5 All. 608, 
at P. 6l4 where it is stated that 2 All. 36l should not be tieated 
as laying down any general principle to be applied to all cases oi 
eonstructive trust. 

[4] M064abhai< V. Taeubbhai. 39 Bom. 367. C7on<ra Damodar v. 

Dayal, 1 1 Bom. L. H. 1187; Bihari Lai v. Shiva Narain, 47 
All l7 — Bdd th»X in the case of trustee de son tort Art 120 
applies, and such a trustee is only liable to render accounts 
for six years preceding the suit. 


Wheie the trusts deolar* 
ed do not exhaust* the 
whole property, the result- 
ing trust is an express trust. 


Implied trust — the sec- 
tion does not apply 


Constructive trust — the 
section does not apply. 


Benefit of the section can 
bo claimed against trustee 
de son tort 



48 


STUDENTS* LIMITATION ACT. 


[stio. la 


In March 1908, A. pur- 
chases a certain trust pro- 
perty for valnable consider- 
ation but with notice of the 
trust. B, the beneficiary 
under the trust files a suit 
to recover the property in 
^ne * 1916. Is the suit 
barred ? Give reasons. 

(A. £. Aug. 1928). 


Moaning o 1 
**following pi opci ty ” 


Meaning of 

**the proceeds thArool ** 


AisigBf for Tahablo comklorittioii— The eiemption contained 
in this section in favour of assigns for valuable consideration 
does not extend to an assign who is a mere volunteer (e«g« a 
donee or legatee from the trustee), even if he takes without 
notice. All assigns for value are excluded from the operation 
of this section and consequently suits against them would be 
liable to be barred by one of the Articles in the schedule. Art. 
184 would apparently cover all such cases. When the property 
is moveable. Art. 18S (now 48A) would apply. 

The question of ^good faith’ and 'without notice of the 
trust’ does not at all arise. A purchaser of trust property, al- 
though he bought with notice of the trust, is an assign for 
value within the meaning of this section and he is entitled to 
rely on lapse of time as a defence. Article 134 would cover 
such cases. 

The words '^assigns for valuable consideration” include 
lessees and mortgagees as well as purchasers. It also includes 
auction-purchasers. A suit against an auction-purchaser acquiring 
trust property for valuable consideration at a sale in execution of 
a decree is subject to the ordinary rule of limitation. 

"For the purpose of following etc. In Balawant Kao v« 
Puran Mai 0) the question of the interpretation of the phrase 
" following the property'' in this section came before the Privy 
Councilf and their Lordships laid it down that the expression 
means for the purpose of recovering the property for the trusts 
in question, that, where property is used for some purpose other 
than the purpose of the trusts in question, it may be recovered 
without any bar of time, from the hands of the persons 
indicated in the section.” The section is in the main designed 
to meet a suit brought for the purpose of following misapplied 
trust funds for the benefit of the trust. 

V Or the proceedf thereoP. — It is not necessary that the 
suit should be to follow the original trust property only. The property 
may be that originally entrusted or it may be the property substi- 
tuted in the place of the original trust property so long as the 


[ll 6 All I at P. 9 (P.C.) 
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metamorphosis can be traced. It may also be the profits or fruits 
of the ori^riual or substituted property. 

Suit for account. — Section 10 of the old Act did not apply 
to a suit for account. But the present Act extends the applica- 
tion of this section to suits for aecounts. But of course though 
lapse of tune is not a bar under the present Act^ the doctrine 
of laches and acquiescence would apply in appropriate cases to 
limit the account to a reasonable period* 

The Article applicable to an equitable claim against a trustee, 
liable to account, for an account and ascertainment of what may 
be due, is the lesiduary Article 120, and not Article 02 and the 
limitation does not begin to run until the ^ ‘right to sue” accrues, 
i.e., until there is an accrual of the right asserted in the suit and 
its infringement or at least a clear and unequivocal theat to 
infringe that light by the defendant. Ooiisequeiitly, the plea ot 
limitation fails wlieu the defendant is unable to specify tlie parti- 
cular date at wliich the claim to an account was denied by him. (1) 

Representative. — Representative in sec. 10 means the person 
who as heir or executor or administrator represents the estate of the 
deceased trustee and who has received, as such i epresentative, the 
specific trust property wliich is the subject of the trust. It property, 
which is the subject of trust, has after the trustee’s death, passed 
into the hands of his representative, as part of his estate, the cebim 
(fue trust can without bar of limitation recover fiom his liands that 
specific property. But if it has been sold by trustee in his life-time 
or has in any way disappeared and can no longer be traced and the 
suit is brought against the representatives to make good the loss 
out of the general estate, such suit is subject to the plea of limita- 
tion under the Limitation Act, and time niiis horn the trustee’s 
death. Article 98 seems to provide for such case, (2) 

Adverse Possession. — As between cestut que trust and express 
trustee no length of tune is a bar ; for the possession of 
the one is the possession of the other and there is no adverse 
title The rule that statute of Umitation does not bar an 
express trust holds only as between cestui que trust and trustee on 

(1) Annamalai Chettair v, Muthukaruppan Chettiar, 33 Bom, 
li. K 108 (P. U.). 

[‘ij Spf Rustomjrs Limitation (4th Ed. ) F, 101 


Suit for account — lapse of 
time no bar. 


What IS the inniiatiou for 
a suit tor accounts when 
instituted against an ex- 
jness tiiistee When does 
the ponod begin to run 

(A E Aug 1920). 


Meaning of 

liepi esentativo 


(a) What is the period 
ot limitation lor a suit by a 
‘‘Cestui quo tiust” against 
the tiustee legarding the 
piopeity vested in the 
lattei lor a special purpose? 
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(b) Would the period 
of lumtation, applicable to 
the above, apply, if the suit 
by the Cestui que trust is 
against a stranger who has 
become possessed of the 
trust property ? 

(P. U. 1927). 


Mere appointment as 
executors or administrators 
does not make thorn 
trustees 


The Government and the 
Secretary of State cannot 
be trustees within the 
meaning of this section. 


the one side, and the strangers on the other. Sec. 10 only prevents 
the statute running in favour of a trustee or persons claiming 
through him otherwise than as assigns for value. In case of a 
mere stranger to the tmst encroaching on the trust property and 
claiming adversely both to the trustee and ceatui qm trusty the 
fact of the trust existing would not prevent the statute running in 
his favour. Where a trustee while in possession has been dis- 
possessed by a stranger and 12 years have run after the dis- 
possession, the trustee and ceatui que trust are both barred, the 
limitation applicable in such case being the ordinary law of limita- 
tion (Art. 142) unaiSected by the provisions of sec. 10. 

The rule applicable as between express trustee and his ceatui 
que trust applies also as between the co-beneflciaries. Thus, where 
a trustee is himself in possession and (by mistake) pays or overpays 
rent to A, who is his cestui que trusty instead of paying it to B 
who is also his ceatui que trust and that continues for (say 13 
years), in such case A does not thereby acquire adversely against 
B. But where trustee is not in possession, one beneficiary may 
acquire adversely against another beneficiary. (1) 

Execators and Administrators. — Mere appointment as execu- 
tors or administrators does not make them trustees. This section 
will only apply if they are appointed for a specific purpose. 

Suit against an executor of a will for accounts will be governed 
by Art, 120 and will not come under this section. All the circums- 
tances have to be seen. If the property vests for a specific purpose 
this section would clearly apply. 

Government* — The Government and the Secretary of State 
cannot be trustees witliin the meaning of this section. Suit against 
the Secretary of State to recover a village of which the Govern- 
ment had been in possession for over 50 years, hdd that the 
Government not being in possession of property as trustee for an 
indefinite time on behalf of the rightful owner, sec. 10 was in- 
applicable and the suit was time-barred. (2) 

But under certain exceptional circumstances the Government 
can be a trustee within the meaning of this section. Thus, it was held 
in Secretary of State v Bapuji Mahadeo (3) that under the special 

[1] Bustomji's Limitation. PP. 101,108. 

[2] Secretary of State v. Sakbaram, 24 Bom. 23. 

[8] 39 Horn. 572 
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circumstances of the case, money lyin^ in deposit in the Clovern- 
ment treasury as surplus sale-proceeds was money vested in 
Government in trust for a specific purpose, and the suit to recover 
tlie money was not barred by any length of time. The same view 
has been expressed in a recent case by the Madras High Court, (1) 

En^ish law compared. — The rule of English law that time 
could never run in favour of an express trutee has now, by the 
English Trustee Act, 188S, been considerably modified in favour 
of innocent trustees, who can now plead tlie statute of limitation 
to a claim in respect of a breacli of trust from which they have 
not derived any personal benefit. 

The words of this section are certainly not wider, and it would 
seem they are somewhat narrower than those of the English Statute. 
It is a necessary condition precedent to the applicability of this 
section that property should be vested in a trustee and accordingly 
this section renders inapplicable many of the English decisions as to 
directors and others being express trustees of money over which they 
have control, (2) 

11. Suits on foreign contracts. — (1) SiiitvS instituted 
in Britsh India on contracts enteied into a foreign 
country are subject to the rules of limitation contained 
in this Act. 

(2) No foreign rule of limitation shall be a defence 
to a suit instituted in British India on a contract enter- 
ed into a foreign country, unless the rule has extingui- 
shed the contract and the parties were domiciled in 
such country during the period prescribed by such rule. 

NOTES. 

Scope of the Section. ** This section is in express terms con. 
fined to suits on foreign contracts, but apparently the principle 
underlying the section is one of universal application and should be 
extended to all foreign obligations. Thus, when decrees of Coiuts 
of Native States are transferred to Courts of British India, it is the 
law of limitation prevailing in Courts of British India that is 
applied. (3) 


Thft Englmh Trustee Act, 
18 88 pioteets innocent 
liiisteos 


The wolds of the section 
a 10 boniowhat iiatiowei 
than those ot the Enghsli 
Statute. 


What rules of limitation 
arc applied to suits institut- 
ed in Untish India on coii- 
tiaots entoied intoafoieiKii 
oountiy ? (B U April, 1929) 


The piinriple underlying 
the section should be 
extended to all toieigii 
obiigatuiiiH. 


(1) Secretary of State v, Radhika Prasad Bapuli, 46 Mad. 259* 
f2] 1898 P.R, 34 

[3] Hukum V. Oyaneiidar, 14 Cal. 570. 
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“It has become almost an 
axiom m jniisprucUmco 
that a law of liiiiitation is 
a law having roteronce only 
to the lex fo^ t *’ Develop 
the above statement. 

(A. U 1920). 

In what conditions is the 
lex loct preferred to the 
lex foii f^or the purposes 
of limitation ? Discuss the 
justice ol the rule 

(P. U 1920) 

[Ans . The general piin- 
ciple of Private Interna- 
tional Law 18 that mattcis, 
which relate to the ordci 
of proceduie, as in case of 
limitation, including not 
only the mode of proceed- 
ing but also the forms of 
remedies, aie governed by 
the lex foit, while those 
touching the essentials of a 
light of action legulating 
the obligation itself aio 
governed by the lex fon 

Whore the remedy is 
extinguished but not the 
nght, the action to enfoice 
the right is lightly govern- 
ed by the law of thefoiuin 

Howevei, if the right it- 
self IS extinguished by the 
foreign law, and not inoiely 
the remedy to enfoice it by 
suit, thoie is left no obli- 
gation upon which action 
can bo founded any where, 
and thus the plaiutiii is 
baired in Itmine and can- 
not appeal to the law of the 
foiuin which can only help 
him in realising his exist- 
ing light Undei such a 
case the lex loct is piefeir- 
ed because the lex fot t can 
only help when accoiding 
to the lex loci there is a 
subsisting nght to bo en- 
forced J 


Principle.—* *It is a rule that personal contracts are to be 
interpreted according to the law of the place, where they are 
made. It is a rule equally well settled that remedies on contracts 
are to be regulated and pursued according to the law of the place 
where the action is instituted, which law is commonly called the 
lex fon and not by the law of the place of the contract,” The 
reason for this ru le, according to Mr. Justice Story, is obvious* 
^^Coiirts of law are instituted by every nation for its own conveni- 
ence and benefit, and the nature ot the remedies and the time and 
manner of the proceedings are regulated by its own views of jus- 
tice and propriety, and fashioned by its own wants and customs. 
It IS not obliged to depait in a matter of procedure from its own 
notions or judicial order for meie comity of any foreign nation. 
As a rule, statutes of limitation are to be considered to fall within 
these remarks. In cases, therefore, where an action is brought in 
one country upon a contract made in another, a plea of the statute 
of limitation existing in the place of contract is not a good bar 
but a plea of the statute existing in the country, where action 
s brought is a good bar.”(l) 

^*The rule which applies to the case of contracts made in one 
country and put in suit in the Couits of another country appears 
to be this, that the interpretation of the contract must be governed 
by the law of the country where the contract was made, the mode 
of suing and the time within which the action is to be brought 
must be governed by the law of the country where action is 
biought.” (2) It is only fon which deterniineo the time during 
which a suit must be brought. 

This principle is contained in this section which lays down 
that contracts entered into a foreign country are subject to the 
provisions of this Act 


Sab-section (2). — ** E xtiiiguishftd the contract means 
**extinguished the nght resulting from the contract.” If the right 
itself has been extinguished by the law of the country in which 
the contract was made, then the benefit of the law of such country 
can be claimed but where only the remedy has been barred by the 

[1] Bunnmg, 3rd Ed, P.H 

[2] Pet Tmdal, 0. J in Tiimbey v. Vignier, I Bing N 8. l5l 
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foreign law, a suit can be brouirht in British Iiidiai if it is not 
then barrad by the Indian Law of Limitation. 


A rule of foreign law can be pleaded if the following 
conditions are satisfied. 

(1) that the rule extinguishes the right or obligation 
itself and 


Wlicn would a foreign 
rule of limitation bo a good 
dotonoo ’ 


(B, U, Apnl, 19*21), 
(B. U. Oct 1924) 

(A C E. Sept. 1929). 


d) that both the parties were domiciled in such country 
during the period presciilied by such rule. 


PART HI. 

Computation op Period op LiMrrATioN. 


12. Exclaiion of time in legal proceedings. —(1) In coin- stato cioaiiy the ou- 

. . 1 . -I i- . conistances under wliien 

putlug the period of limitation prescribed for any suit, time will be excluded m 

i 1*1 1 'I computing the period of 

appeal or application the day from which such period i, nutation (b u oct niai) 
is to be reckoned shall be excluded. 


(2) In computing tliepeiiod of limitation prescribed 
for an appeal, an application for leave to appeal and an 
application for a review of judgment, the day on 
which the jrrdgment complained of was pronounced, and 
the time requisite for obtaining a copy of the decreC) 
sentence or order appealed from or sought to be 
reviewed, shall be excluded. 

(3) Where a decree is appealed from or sought to 
be reviewed, the time requisite for obtainiirg a copy 
of the jrrdgment on which it is founded shall also 
be excluded. 

(4) In computing the period of limitation pres, 
cribed for arr applicatiorr to set aside an award, the time 
requisite for obtaiiring a copy of the award shall be 
excluded. 


Ill whnt cases i« time 
cxcluilod liom the compu- 
tation ot the period ot li- 
mitation in suit ^ 

(0 U 1910). 

What IS the lule relating 
to the oxcluHioii of the 
peiiod lequisite tor obtain- 
ing copies ill computing 
the period of hmitatiou 
piesciibed loi an appeal ? 

(P. U. 1922). 

A wislies to appeal against 
an 01 del of a Sab- Judge. 
Would the time spent iii 
obtaining the copy of the 
ordei bo excluded in com- 
puting the penod of limi- 
tation prescribed for the 
appeal? Give your leasoiis. 

(P. U. 1924) 
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r Sec. 12 


No disci etionary power 
under sec. 12. 


Meaning of sub-sec. (1) 


The rule is to exclude 
the first and include the 
last day. 


NOTES. 

ADAlyiit.^^This and the follo'wing few sections lay down 
certain rules for computing the period of limitation. The 
following IS an analysis of this section : 


Tn case of 


1 any suit, appeal or f 

application. (. 

2 (^) an appeal f 

(/>) an application for 1 

leave to appeal 
(c) an application for 
review of judg- 
ment 

8 (o) an appeal from 

a decree 

(i) review of a 
decree 

4 an application to set | 

aside an award I 


The period to be excluded in 
computing the period of 
limitation* 

1 The day from which such 
period is to be reckoned. 

1 The day on which the 
.ludgment complained of 
was pronounced. 

2 Time requisite for obtain* 
ing a copy of the decree, 
sentence or order. 

1 Time requisite for obtain- 
ing a copy of judgment on 
which the decree is founded. 

Time requisite for obtaining 
a copy of the award. 


Difference between tec. 5 and tec. 12.~Section 5 is discre- 
tionary but section 12 is mandatory. Under section 12 the Court is 
not given any discretion and the litigant is entitled, as of right, 
to exclude the period spent in obtaining the copies. 

Sub-Section (1), — It means that the date of the accrual of 
of the cause of action should be excluded. Thus, in a suit on bond 
where a day is specified for payment, the period of limitation is 
to be computed from, and exclusive of, the day so specified, as 
being the day on which the right to sue accrues. Similarly, in 
the case ot a promissory note payable on demand, the day on 
which the note was executed is to be excluded* 

Day. — In computing a calendar month or year it is sufficient 
to go from one mouth or year, to the corresponding day in the 
next, and to exclude from the computatiou the day *‘from*‘ which 
the mouth or year is calculated, so that two days of the same 
number are not included. (1) 

[1] Ka’^hikantn V Uohinikantn, 6 cal. 3;?5, Deb V Inhan, 13 C L. 11. 153 
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As a general rule Oourts refuse to take notice of the frac- 
tiou of a day. When so many clear days, or so many days at least 
are given to do an act, or not less tfian so many days are to 
intervene, both the terminal days are excluded from the computa- 
tion. In other cases, it would seem, the rule is to exclude the 
first and include the last day. **Time requisite” must be com- 
puted by whole days, not by hours. Bays must be reckoned from 
midnight to midnight, and if appellant is entitled to deduct any 
part of a day, he is entitled to deduct the whole of that day. 

Time requisite for obtaining a copy. — The time taken actually 
in obtaining copies is to be deducted in calculating the period of 
limitation, but the time must be requisite, t.e,, properly required, 
in other words, time which is taken reasonably and with proper 
steps, using all due diligence. “ Time requisite begins when 
application for copy is made to the proper official and ends when 
it is ready for delivery. Any period outside these two limits 
falls beyond the purview of sec. 12. This is the general rule 
But what is time requisite for obtaining copies must of necessity 
depend upon the practice and rules in force in each Province and 
it is difficult to formulate any general principles on this question. 

Application for copy— when to be made. — Exclusion under 
this section can only be claimed if the application for the copy is 
made at a time when the right to present an appeal subsists. Jf 
the time within which an appeal may be presented is allowed to 
expire, the subsequent presentation of an application for copy 
cannot entitle the appellant to present an appeal by excluding 
from computation the time requisite in obtaining the copy. 

Who must obtain copies. — The words “time requisite for 
obtaining a copy’’ in the second and third paragraphs of this 
section are not confined to cases where the person appealing has 
in person or by a properly authorised agent applied for a copy of 
judgment or decree. The language of the section is general. It 
does not say by whom the copy is to be obtained. It is not 
necessary that the application for the copies should be made by 
the appellant or some duly authorised agent nor is it necessary to 
show tor what purpose the copies were obtained. ^1) 


“Time requisite’* begins 
when apiilication for copy 
18 made to the proper offi- 
cial and ends when it is 
leady ioi delivery 


Application foi copy must 
be made before pciiod for 
appeal expires 


The language of the sec- 
tion IS genera] It does not 
say by whom the copy is to 
be obtained 


[1] Bam Kishan v. Kashi Bai, 29 All 964, Aminuddln v. Pyan, 43 Mad 633. 
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[Sbo. 12. 


Delay caused by the 
neglect of officials would 
be allowed. 


The period between the 
date of judgment and the 
date of signing the decree — 
when to be excluded and 
when not. 


A^ 9 ?eK<Lte period to be 
deducted 


Time overlapped to be 
excluded once 


Time from date of appli- 
cation till re-opening of 
Court to be deducted. 


Negligence and delay in making copiei. --Delay caused by the 
neglect of officials who issue copies or who are required to give 
notice wheu such copies are ready would be allowed but delay 
caused by the negligence of the applicant himself cannot be 
allowed. 

Where decree not signed. — In computing the time to be ex- 
cluded under this section from a period of limitation, the time 
requisite does not begin until an application for copies has been 
made* If, therefore, after judgment, the decree remains un&ign- 
ed> such interval is not to be excluded from the period of limita- 
tion, unless an application for copies having been made, the appli- 
cant is actually and necessarily delayed through the decree not 
having been signed. (1) Although an application for a copy is 
made before the decree is signed, the entire time during which it 
remained unsigned cannot be deducted, but only the time from 
the date of the application till the signature of the decree, non- 
signature prior to the application having no effect at all. (2) But 
where the application for a copy is made after the decree is signed, 
no allowance whatever can be made for any part of the period 
during which it remained unsigned. 

Separate applications for copies of judgment and decree. — 

Applicptions for copies of the judgment and the decree must be 
made before the expiry of the time for filing an appeal. Where 
applications for copies of judgment and decree are made at different 
times, the aggregate of the periods, required to grant the copies, 
after the applications are made, can be excluded. (3) 

The time taken in obtaining a copy of the judgment and the 
time taken in obtaining a copy of the decree must both be excluded 
except when these two periods overlap each other ; and where they 
do overlap, the time overlapped should be excluded only once. (4) 
Questions of this nature probably depend more or less upon the 
practice of each Court. 

Court closed when copy ready. — The time from the date of 
application till re-openmg of the Court after vacation should be 


[1] Bechi V. AhsanuIIah, 12 All. 46l (471) (F. B ,) 

[2] Yamaji v. Antaji, ^3 Bom. 442. 

[8] Macmillan and Co., Ld. v. Cooper, 28 Bom. 202, Timappa 
V. Manjaya, 48 Bom. 433. 

[4] Rajani Kanta v. Kali Mohan, 21 C W N. 217 ; Ramzan v, 
Md. Ishaq, 47 All 5o9 •, Kadshah v. Pandurang. 28 N. L R. 
66 (F. B.), A.L R. 1930 Nag. 113. 
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deducted as time requisite for obtaining a copy, though notice of 
readiness was posted on board during vacation, as the applicant 
was not bound to take cognisance of the notice. (1) 

But where in accordance with the High Court’s Rules, a noti- 
fication had been published that arrangements would be made for 
granting copies during the vacation, held that all steps for obtain- 
ing copies must be taken during the vacation, and the period be- 
tween the date on which the copies were ready for delivery during 
the vacation and the day of re-opening of Court will not be deduct- 
ed as time lequisite for obtaining copies. (2) 

Copy sent by post.—'* Where a copy of the judgment and 
decree is applied for and sent by post in accordance with the rules 
for the supply of copies tlirough the post, the period intervening 
between the completion and the despatch of copies should be 
included in the time requisite for obtaining the copies, that is, the 
time to be allowed for getting copies should be calculated from the 
date of application up to the date when the copies are despatched, 
and not up to the date when the copies are ready for deliveiy.” (3) 

It IS submitted that where copies are sent by V. P* P, the 
time up to the tender of the V P. P. to the applicant should be 
deducted. 

Closing of Court after delivery of judgment—Where judgment 
was delivered in a case on the afternoon of the last Court day 
before the vacation, when it was too late to apply for a copy of the 
judgment, and such application was made on the day of re-opening 
and appeal was filed afterwards which could have been in time if 
the period when the Court was closed were allowed to be deducted, 
the appellant was held entitled to deduct that period. (4) 

Where the Court was closed on and from the day following 
that on which the decree was signed and a copy was applied for 
on the next re-opening day, the time during which the Court was 
closed should be excluded for the purpose of calculating the period 

[1] Khub Chand v. Harmukb, 34 All. 41. 

[2] Appalaswami v. Narayanswami, 36 M L. J. 61. 

[8] Allah Bakhgh V. Municipal Committee, A.I. B. 1926 Lah 223, 
92, I.O. 966. 

f4] Samlnatha v. Venkatasubba, 27 Mad 21 ; Abdul Ghaffar v. 
iiaaulunnissa, A. 1. K. I92i Oudh 39. 


Bat if arrangements are 
made b> a notiflcation for 
gi anting copies daring va- 
cation, all steps for obtain- 
ing copies mast be taken 
dating vacation 


The period intervoning 
between the completion and 
the despatch of copies 
Rhoald be incladed in the 
tune leqaisite. 


Meaning of ‘Time roqai- 
8ite’ when jadgmeut was 
deliveied on the afternoon 
of the last Coait day 


Meaning of ‘Time requi- 
site ' where there is a long 
vacation jast after signing 
of the decree or delivery of 
jadgmeut. 
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The appellant is entitled 
to the benefit of this sec* 
tion in bQoh case« 


This section is applicable 
to applications for leave to 
appeal to Pnvy Council. 


of limitation for preferring an appeal in addition to the period 
between the date of delivery and the date when the decree was 
signed. (1) 

Where a judgment was passed on 27th Sept. 1913 and the 
decree was prepared and signed on the same day and the annual 
vacation began on the following day and the Court re-opened 
on 1st Nov. and the appellants applied for a copy of the 
judgment on 3rd Nov. and for a copy of the decree on 13 Nov. 
and both copies were ready and were delivered on 2 1st Nov. 
and the appeal was filed on 28 th Nov. in the Lower Appellate 
Court 2 Held that the whole of the time from the delivery of 
judgment to the re-opening of the Court on 1st Nov. was part 
of the time requisite for obtaining copies of the judgment 
and decree and that this must be so whether the appellant 
applied for copies on the day on which the Court re-opened or on 
some later date. The date on which the application for copies was 
made has no bearing on the question whether or not the period of 
vacation should be deducted. (2) 

Application for copy made after re-opening while right of appeal 
subsists. — Provided that copies of judgment and decree have not been 
obtained previously, if the period prescribed for the presentation of 
an appeal expires on a day on which the Court is closed, and if the 
appellant applies for such copies on the date of the re-opening of the 
Court, whilst his right of appeal is still alive, he is entitled to the 
benefit of the time requisite for obtaining the copies, and if his 
appeal be presented before the expiry of that time, it is not barred 
by limitation. (3) 

Appication for leave to appeal to privy council.— This section 
is applicable to applications for leave to appeal to Privy Council ; 
hence time occupied in obtaining copies of the decree and judgment of 
the High Court will be excluded from computation under sub- 
sections (2) and (3). 

[1] Sri Chandan v Haroo Seth. 13 C. L. J 544. 

[2] Dobi Oharan V Mehdi Hussain, 1 P.LJ. 486 (490), 35 I C. l88. 
Munshi Mahton Y. Lachman, lO P.L.T. 545, AJJg. 19^9 Pat. 
615(616). 

[.3] Attn Y. Bamkishan, 11 Lab 111, A.I R. 1930 Lab. 216. Pandhaimath 
Y. Sankor, 25 Bom. 686; Tukaram Y. Pandurang, 25 Bom 584 (585). 
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Time spent in taking nnnecessaiy copies: — In reckoning the 
time for presenting an appeal, the time required for obtaining a copy 
of the decree and judgment must be excluded) even though by the 
rules of the Court it is not necessary to obtain such copies. (1) 

a second appeal) the time requisite for obtaining a copy 
of the decree of the Court of first instance cannot be deducted) such 
copy not being required to be filed along with the memorandum of 
second appeal. (2) So alsO) the time occupied in obtaining a copy 
of judgment of the Court of first instance will not be deducted in 
Computing the period of limitation for a second appeal) because 
it is not a judgment on which the appellate decree is founded 
within the meaning of the sub-section (3)t and a copy of it is 
unnecessary even though the High Court makes a rule under 
which the memorandum of second appeal is required to be 
accompanied by a copy of the judgment of the Court of first 
instance) such a rule cannot have the effect of altering the period 
of limitation prescribed by this Act Therefore, inspite of the 
existence of such a rule the appellant before the High Court will 
not be entitled to deduct the period requisite for obtaining a copy 
of the first Court’s judgment. (3) This is also the view of the 
Eangoon High Court, but that High Court is also of opinion that 
in certain exceptional cases the Court may in its discretion excuse 
the delay caused in obtaining the judgment of the Court of first 
instance^” (4) See also the decision of the Lahore High Court 
ill a recent case : An applicant in the second appeal is not enti- 
tled as of right to deduct the period spent in obtaining a copy of the 
first (Jourt’s judgiiient, but the Court may make an allowance, if he 
had applied for it before expiry of limitation for filing the second 
appeal. (5) 

Where a judgment passed on review does not give all the facts 
of a case and modifies a portion of the first judgment, the two judg- 
ments are really one and copies of both are necessary and the time 
spent for such can be deducted. 

[1] Jijibhoy N Suiti v. T. 8. Chettiai Firm, 6 Hang 302 (P.O,), 30 Hum. 
L.H 842 

[2] Tirathi v. Yenkataramaiiayyan, 4 Mad. 419. 

[3] Narsiiigh Sahai v. 8heo praaad, 40 All. 1 (F.B), Obuinlal v. Dabya- 
bhai, 32 Bom. 14. 

Jagiii V Daulat, A. 1. H. 1928 Lab. 755 (756), 112 1.0. 46. 

[4] Maung PO Aung v. U Bya, 3 Bang 310. See H.C. Mitra's I. L. A* 
PP. 111-112. 

[5] George Gow<)hala v. Ralak Bam. 103 1. 0. 498, A. 1. B. 1917 Lab 717. 


Time to bo dcduclod 
even though by the roles 
of the Court it is unneces- 
H&ry to obtain copies. 


In a second appeal tune 
requisite tor obtaining cop- 
ies of the decree and judg- 
ment ot the Court of first 
instance cannot be deduct- 
ed 


In certain exceptional 
cases the Court may excuse 
the delay in obtaining the 
judgment of the Court of 
fiist instance. 
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Time taken in lorwaiding 
an application loi copy and 
in transmitting the same 
from Com t to jail is to bo 
ovoluded. 


Appeal by prisoner.-^Time taken in forwarding an application 
for a copy on behalf of an appellant in jail and in transmission of 
such copy to the jail as well as the time occoupied in the actnal 
preparation ot the copy, is time requisite — the period beginning 
from the date of his application and ending on the date when the 
copy is delivered to him in jail. 


A lends Rs 100 to R on 
1st Jan. 192*^ in noinba\ 
H thoieaftoi is oniplosod 
in Baroda and lesules 
theie. A tiles a suit against 
B in Bombay to recovei the 
amount due to linn on 1st 
dan 1429. Is the suit 
hatred by limitation ^ 

(B U Apiil, 1429) 


13. Exclusion of time of defendant’s absence from British 
India and certain other territories. — In comptiting the period 
of limitation prescribed for any suit, the time during 
which the defendant has been absent from British India 
and from the teiritoiies beyond British India under the 
administration of the (iovernmeiit shall be excluded. 


NOTES. 


[ Ans : No. the time dm* 
mg which B was absent 
trom Bntish India is to be 
excluded ; and the suit- 
will bo 111 time, it B was 
abaeiit tor inoic than a 
year. ] 

State biietly to what 
extent, it any, is the poiiod 
of limitation piesciibed lot 
a suit 01 an application 
affected by— 

(a) legal disability , 

(b) absence of defendant 
Irom Bntish India 

(B U Oct 1929). 

A passed a promissoiy 
note payable on demand in 
tavour of B on the 1st ot 
June 1915 A was absent 
out of British India iiom 
1st Jan 1916 and leUiined 
to India on the Slst Dec 
1918 H Hied a suit on the 
1st Dec 1920 The suit 
was dismissed as time- 
barred Would you advise 
the client to go up in 
appeal ? 

(A E. Feb. 1926) 


Scope of the Section.- -This section applies to the absence of the 
defendant only. There is no provision for the plaintift's absence in 
the Limitation Act, whether it be voluntary, e.y., absence after attain- 
ing majority or involuntary, e, r/., by transportation. The absence 
of the plaintiff cannot help him at all, he must sue within tlie time 
allowed through an agent, if necessary. 

Absent: — The words ‘^absent from British India ” should be 
construed broadly and not limited in tlieir application only to such 
persons as have been present there, or would ordinarily be present 
or may be expected to return. The word ‘absent’ includes a person 
who bad never been present in British India. Absence does not 
necessarily imply a previous presence. Even where the defendant 
pays occasional visits to British India, this section will apply. 

Absence of defendant out of British India must be strictly 
proved. Where a plaintiff said that a defendant was absent from 
Britisih India for a certain period and that he was entitled to deduct 
that period, held that all this should have been specifically pleaded 
and that the plaintiff would be required strictly to prove the period, 
which he is entiled to deduct under this section. (1) 


[I] Peiiyanna v. Arasu 9 M. I. T. 217, 9 I. C. 568. 
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The section applies even when to the knowledge of the plaintiffs, 
the defendants, partners in a firm, are, during their period of 
absence, carrying on business in British India through an authorized 
agent. (1) 

If the defendant actually returns to British India, the plain- 
tiff’s ignorance of the fact of such return does not prevent the 
operation of limitation. (2) 

Presumably in suits against the Secretary of State for India the 
defendant is not considered as absent from British India. So also 
as a prince can be sued through his agent, his absence from British 
India cannot be deducted. (3) 

Execution proceedings, applications and appeals. — It should be 
noted that tlie section is restricted to suits and does not apply to 
proceedings in execmtion of a deciee. So also it does not apply 
to applications or appeals as is evident from the expressions 
‘•preset ibed for any suit.^’ 

Several defendants— absence of one, — The period of the 
defendant’s absence can be excluded as against him only and not 
also as against his co-defendants, i. e , absence will save limitation 
only as against the absentee defendant, and not also as against 
those who are within the jurisdiction. (4i 

Absence after accural of cause action. — This section is not 
affected or qualified by the sec. 9 and therefore if even aftei limit- 
tation has commenced to run defendant leaves British India the 
period of absence can be excluded. But it is otherwise in 
English law. In England if the cause of action accrued at the 
time when the defendant was in England, his subsequent absence 
would not operate to save limitation. 

So also this section does not cause the exclusion of time 
of the defendant’s absence fiom British India to cease altogether 
when he returns thereto so as to prevent a plaintiff taking ad- 

[1] Pooina Chuudei v Sassoon, 25 Cal 496 

[2] Mahomed v Claiajone, 2 N W P 173. 

[3] Sayaji i^ao Oaikwar v. Madbavrao 53 Bom. 1/, 30 Bom. 

L. i». 1463. 

[4] Palamapp.i v Vuorappa 41 M id 416 -’^uit againstapurtnei- 

ship hrm-One p 11 tner absent ftom British India Deduction of 
tini i as V r iinst .ibsenteca defendant alone. 
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[Ans* Yes, I would advise 
the client to appeal against 
tho order of dismissal Ex- 
cluding the period during 
which A was absent from 
Biitish India, le, trom Ist 
Jan 1916 to SlstDec 1918 
B has filed the suit withm 
the poiiod of limitation, viz , 
3 years ] 


A paitiieiship firm con- 
sisting of A, B, and C 
carries on business in Bom- 
bay On 10th March 1925 
tho film m the usual couiso 
of business baiiows in Bom- 
bay a sum of Us M),0l)0 
fioniDoiia demand pio- 
luissoiy note It is found 
as a fact that fioiii 1st Jan 
1926 to 31st Deo. 1927 A 
resided in Bhavnagar On 
1st Jan 1930, D Hies a suit 
in tho High Couit of Bom- 
bay against A, B and C Is 
tho suit within time, and it 
so against whom? 

(ACE Sept 1931) 


Tlie pciiod should be 
excluded, notwithstanding 
that such period had begun 
to run bcfoio the defendant 
left Biitish India 
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f Sec. 14. 


A plaro oat of British 
Imlia which is meiely in 
military occupation by an 
army despatched by the 
(h)\oinment of India is not 
a ‘teiiitoiy under adinini- 
stiation of Govoinment ’ 

Special case considei cmI 
when the subject-mat toi is 
out of Bntish India 


What aio the conditions 
which would entitle a plain- 
tiff to the exclusion ot time 
duiing which he has boon 
prosecuting anothei civil 
pioceeding against the <le- 
tendant in a Couit which, 
loi defect of juiisdiction, is 
unable to onteitain it i* 

(P U 1926) 

When and to what extent 
may the time spent in taking 
proceedings in a wiong 
Court be excluded in com- 
puting the peiiod ot limita- 
tion forasuit oi application^ 

(A.U. 1923). 


vantage of a subsequent absence of the defendant, but allows tli 0 
whole time occupied by any number of absences to be counted, and 
that, whether the time had begun to run before the first absence 
or during it, ( 1 ) 

Territory under administration of Government. — Plaintiff is entitled 
to deduct the time duiing which the defendant was staying in 
Basi a as that place was not under the adininistiatioii of British 
India except for military occupation. (2) 

Special case. — Where the land, the subject of the suit, had 
been transferred to foreign territory by a sudden change in the 
course of tlie river Beas, it was held that the defendants, who 
cultivated the land, were certainly absent from British India 
during the period for which the land remained in foreign 
country. (3) 

14 Exclusion of time of proceeding bona fide in Court 
without jurisdiction. — (1) In computing the period 
of limitation prescribed for any suit, the time 
during which the plaintiff has been prosecuting 
with due diligence another civil proceeding, whether 
in a Court of first instance or in a Court of Appeal, 
against the defendant, shall be excluded, where the 
proceeding is founded upon the same cause of action 
and is prosecuted in good faith in a Court which, 
from defect of jurisdiction or other cause of a like 
nature is unable to entertain it. 


(a) On 5th Jan 1921, A 
institute's against B a suit foi 
possession ot agiieultuial 
land The period of Jiiiii- 
tation pi ©scribed loi the 
suit expiiod on 15th Nov 
1920. A contends that ho 
has been piosecutiiig muta- 
tion pioceodings about the 
same land befoio the Re- 
venue offleor and that ex- 
cluding that period the suit 
IS within time Is the con- 
tention sound ^ 


( 2 ) In computing the period of limitation pres, 
cribed for any application, the time during which the 
applicant has been prosecuting with due diligence 
another civil proceeding, whether in a Court of first 
instance or in a Court of appeal,* against the same 
party for the same relief shall be excluded, where such 
proceeding is prosecuted in good faith in a Court 
which, from defect of jurisdiction, or other cause of 
a like nature, is unable to entertain it. 

[1] Beake v. Davies, 4 All 830, llanmantram v. Bowles, 8 

Bom. C61. 

[2] Fakhrullah v. Ramsarup, 45 All, 18. 

[3] Qulab V. Pira, 34 P. R. 1889 



Seo. 14. ] 


STUDENTS’ LIMITATION ACT. 


63 


ExpUmUob L— In excluding the time during which 
a former suit or application was pending, the day 
on which the suit or application was instituted or 
made, and the day on which the proceedings therein 
ended, shall both be counted. 

iL— For the purposes of this section, a 
plaintiff or an applicant resisting an appeal shall be 
deemed to be prosecuting a proceeding. 

IIL— For the purposes of this section, 
misjoinder of parties or of causes of action shall be 
deemed to be a cause of a like nature with defect of 
jurisdiction. 

NOTES. 

Conditiont. — In order that this rule may apply the person 
claiming the benefit of it must have fulfilled all its conditions— ~ 


Give your reasons. 

(b) If in the same suit 
the contention of A be that 
he has been prosecuting 
proceedings about the same 
land, though on a different 
cause of action in the Court 
of the munsiff, would the 
time spent in these procee- 
dings be excluded? Give 
your reasons. (P. U. 1924.) 
[Ans: (a) the contention is 
not sound, Mutation pro- 
ceedings are not civil pro- 
ceedings in the terms of 
the language of sec 14, nor 
does the Revenue Officer 
constitute a Court As a 
matter of fact the Revenue 
Officer entertains such pro- 
ceedings as an executive 
officer of Government. Vide 
26 All 382. 

(b) Heie too, sec 14 can- 
not help the litigant. Time 
spent in proceedings on a 
different cause of action 
cannot be excluded ] 


(«) The proceeding which he was prosecuting must have 
been a civil proceeding* 

(b) In the earlier civil proceeding all the defendants in 
the latter suit should have been parties. 

(c) The suit in which the plaintiff claims the bene- 
fit of this rule must be founded on the same cause of 
action as the former civil proceeding. 

(d) The former civil proceeding must have been pro- 
secuted with due diligence. 

{e) In prosecuting the earlier civil proceeding in the 
wrong Court the plaintiff must have acted in good 
faith* 

if) The incapacity of the Court in which the earlier 
civil proceeding was instituted must have been due to 
(i) want of jurisdiction, or (ii) other cause of a like 
nature# 

(g) The expression “ is unable to entertain means is 
« unable to go into the merits of the case« 
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Principle nndeiljing the 
aoction explained. 


Sec 5 allows dmcietion 
and sec 14 allows no such 
disci etioii. 


Section applies to suits 
and applications and not to 
appeals 


But the reasonable piin- 
ciple of this section may 
be applied to appeals 


(A) The period which the rufe permits to be excluded 
is: — 

(0 the time duriiij? which the earlier suit or application 
was pending or being made, 

(»0 the day on which the suit or application was instituted, 

(in) the day on which the proceeding terminated, and, 

(^c) the period between the decision of the lirst Court 
and the disposal of an appeal therefrom, provided 
the latter was prosecuted m good faith. 

Principle. — In a Full Bench case (1) Straehey, C J. explains 
the true principle underlying this section, “it is” said His Lord- 
ship, “the protection against the bar of limitation of a man 
honestly doing his best to get his case tried on the merits but 
failing through the Court being unable to give him such a trial , 
it IS applicable not only to cases in which a man brings his suit in 
the wrong Couit, i.e., a Court having no jurisdiction to entertain 
it, but also v/heie he brings his suit iii the right Court 
but is nevertheless prevented fiom getting a trial on tho 
merits by something which, though not defect of lunsdiction, is 
analogous to that eftect,” 

Difference between sec. 5 and sec. 14. — Sec. 5 allows a 
discretion the wording being “may be admitted’^ while sec. 14 
allows no such discretion the wording be “shall be excluded”. 

Scope of the Section. — This section applies to suits and 
applications only and not to appeals Cucunistances contem- 
plated in this section may, and ordinarily would, constitute a 
sufficient cau.se in the sense of sec 5, The reason why this section 
IS limited to Courts of original jurisdiction is merely because the 
earlier section [sec. .5] gives a large and more unfettered power in 
the same behalf to Appellate Courts. The reasonable principle of 
this section may, therefore, be applied to appeals. (2) So also on the 
analogy of this section, the time spent iii a suit wrongly filed for 

[1] Mathura V. Bhavani, All. 253 

f2] The sec. has been applied in 49 All 555 and A. I. R 1928 Lab. 
130 wheie the appeal was filed in a wrong <Vmit through a 
mistake nnd theie was no lack of duo diligence wdion the mistake was 
found out. 
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getting on order set aside might properly be deducted in com* 
puting the period of limitation for subseQueutly filing an appeal 
from such an order. (1) 

Prosecuting. — The plaintiff is “prosecuting” a civil proceeding' 
ivithin the meaning of this section during the whole time that he 
was so engaged whether in appeal or otherwise^ and when he has 
appealed, during the interval between the decision appealed from 
and the filing of the appeal. He has been equally ‘‘prosecuting” 
a civil proceeding when he was defendant in the former suit» and 
in that suit he was urging the same claim as that which he 
prefers in the second suit as plaintiff. 

Doe diligence. — Whether a proceeding was prosecuted with 
‘due diligence' or not is a question of fact depending upon the 
circumstances of each case. No hard and fast rule can be 
prescribed for determining it. In Govindsami v. Sami Padyachi 
(2) it was held that filing of a suit on the last day of limitation 
and that too in a wrong Court) disproves diligence. The relief^ 
is to be given on strict principle of equity and “Equity aids 
the vigilant” should not be forgotten. 

“Civil Proceeding” in a “Court” • — This section requires that 
the proceedings must bo ”civil proceedings” and also they are 
proceedings of a “Court”. In order to decide whether a proceed- 
ing should properly be termed a civil proceeding in a Court) it is 
necessary in each case to examine the precise nature of the 
proceeding and the constitution of the authority before whom 
such proceeding is taken. The expression “civil proceeding” is 
used in this section as opposed to a criminal proceeding. It 
includes a proceeding by way of appeal or revision. The section 
makes no distinction between a Civil and a lievenue Court, 
and accordingly the prosecution ot infructuous civil proceeding 
in a Revenue Court (as distinguished from a Revenue Officer) 
can be excluded (3) 

An application for mutation of names is not a civil proceed- 
ing. An application to the Collector to take action under sec. 
11 A of the Bombay Hereditary Offices Act is not a civil proceed- 

[1] Sitarain v Nirnba, 12 Bom. 320. 

[2] 43 M. L. J. 579. 

[3] Govindo V. Man*>on, 15 B. L. H. 56 (Conti a: A proceeding in a 
Revenue Court is not a civil proceeding —83 P. R. 1914. 26 1 C 441). 


The meaning of •‘prose- 
cating'*. 


No hard and fast rule 
can be presciibed for de- 
tci mining *due diligence’ 


The precise natme of 
the proceeding and the 
constitution of the autho- 
iity befoie whom such 
piocecding is taken should 
be consideiod in determin- 
ing the meaning of “Civil 
pioceeding in a Court”. 
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The meaning 

of 'Court.' 


Identity of imrtiee is 
essential. 


No exclusion of time 
allowed where there are 
several defendants in the 


nig in a Court within the meaning of this section, Henee» time 
taken up in such proceeding cannot be excluded. 

Court, — The ‘Court* in th i» section refers to a Court in 
British India and does not include a foreign Courts such as a 
Court in a Native State. 

Civil proceedings in a Court cover civil proceedings before 
arbitrators whom the parties substituted for the Court of law to 
be the judges of the dispute beween them. An arbitrator should^ 
therefore/ exclude the time spent in proseoutnig in good faith the 
same claim l>efore an arbitrator who was without jurisdiction* (1) 

A proceeding before an Official Assignee is a proceeding in 
an Insolvency Court. Therefoi^e the Insolvency Proceeding before 
an Official Assignee is a civil proceeding. (2) 

The Settlement Officer^ the Commissioner, and the Board of 
Eevenue are not Courts but executive officers of Government. 

Under the rules framed by the Bombay High Court, the 
Collector is not a Court for the purpose of setting aside a sale 
under sec. 311 of 0, P. Code (1882). 

A Conciliator acting under sections 10, 11, 11 B of the Deccan 
Agriculturists' Belief Act is acting purely as an administrative 
officer and not as a Court. 

A Collector appointed under the Deccan Agi-icnlturists' Relief 
Act is not a Court. The time occupied in proceedings before a 
Revenue Officer (and not before a Revenue Court) cannot be 
deducted under this section. 

“Againtt the defemlant^— Identity of parties is essential {ef, 
sec, 2). Tlie section allows no deduction of time occupied in litiga- 
tion against a wrong party, but it will be allowed if the fii*st suit 
was against two defendants and the second against one of tliem. (3) 

Where there are several defendants in the second suit, and the 
former suit was instituted against only one of them, no exclusion of 

[1] Ramdutt Kamkiseen v, E. D. Sassoon A Co., 56 Cal. 1048 (F C.) 

[2] N K. M* M. Chetty v. Utchman, 12 Bur, L i\ 83, 52 I. C. 

934 (935.) 

[3] Seth Kahandas v. Dahiabhai, 8 Bom. 182. 
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time will be allowed, e. g.^ In a suit by A against B and C the 
defendants plead limitation. A answers that lie was prosecuting 
a suit on the same cause of action against B and that suit was 
dismissed for want of jurisdiction. He is not entiled to a deduction 
of time as the first suit was against B alone and the second suit is 
against B and C. (1) 

Same cause of action. — It is not necessary that the second suit 
should be a ^literal copy’ of the first. But there must be substantial 
identity of the causes of action in both suits. The person claiming 
the benefit of this section must be claiming in both suits on the same 
title. If plaintiff sues under one title in wrong Court and then 
under another title in the proper Court, the period occupied by the 
previous proceeding will not be excluded as two causes of action are 
not identical. 

Identity of causes of action is essential, e. g., A sued for re- 
demption, and in that suit he claimed to deduct a certain sum of 
money which he alleged B, the mortgagee, had orally agreed to be 
due to him on an account stated. The suit was dismissed. A 
then sued B for the amount alleged to be due on the account stated. 
As the first suit was on the mortgage and the second suit was on 
the alleged account stated, A was not allowed to deduct the time 
spent in prosecuting the redemption suit. (2) 

Prosecuted in good faith. — A person who acts on an honest 
though mistaken belief will be said to have acted in good faith pro 
vided that belief was formed with due care and attention. **The 
basic principle of relief underlying this section is that it is not 
always possible for every individual to follow the right course of 
legal procedure. Mistakes are possible due to the complexities of 
legal procedure or bad legal advice, or some ambiguous order or 
practice of the Courts and so on.” 

Indulgence under this section should be granted only in cases 
where the error is one that might be committed by a reasonable and 
prudent man exercising due diligence and caution. 

Ignorance of law or ill advice of a pleader does not necessarily 
or prima/ctcfe establish a want of good faith. This section is appli, 

[1] Nilmadhab v. Knshtodoas. 5 W. U. 281. 

[2] Manga Lai v. Kandhi Lai, 8 All. 475. 


second suit, and the 
former suit was instituted 
against only one of them. 


There must be substan- 
tial identity of the causes 
of action in both suits 


The time should be de- 
ducted if prosecuted hona 
fide and with due dili- 
gence 

X, a resident of Bombay 
advanced at Bombay 
Us 1,000 to Y, a resident 
of Ahmednagai on the 
1st Jan. 1923. Y did not 
return the loan and X sued 
him(Y)foi his money in 
the Presidency Small 
Causes Couit at Bombay 
on the 10th Nov 1925 Y 
resisted the suit on the 
ground that ho was an 
agricultuiist and therefoie 
thr Hombay Court had no 
jurisdiction to try the suit. 

The Small Causes Court 
held that Y was an agri- 
culturist and returned the 
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plaint for presentation to 
the proper Court on the 
nth Jan. 1926. X present- 
ed the plaint in the Ah- 
mednagar Court on 1st 
Feb. 1926 and claimed 
exclusion of time taken up 
by the proceedings in the 
Small Causes Court at 
Bombay. During the 
trial it was found that X 
was aware of the status of 
Y as an agncultunst but 
tiled a suit at Bombay to 
haiass him (Y) Is the suit 
in the Couit at Adinedna- 
gai in tune ? 

(A. E Aug 1930) 


cable when there is a ftona mistake of law. (1) Proceeding 
in a wrong Conrt through the bona fide mistake of the counsel may 
be excused under this section, where the party has throughout pro. 
secuted his case with due diligence. (2) A litigant who takes action 
without going to the trouble and expense of taking legal advice can- 
not be said to have exercised due diligence, A litigant who con- 
sults a legal practitioner of inferior standing and little experience 
is in no better position. But when the advice is that of a pleader 
of the Bar, and is given after due deliberation and is followed, the 
Court, cannot, simply because the advice was utterly wrong, hold 
that litigant has not exercised due care and diligence. (3) 

When a Court is by express rule or legislation declared to have 
no jurisdiction in a matter^ the time spent in prosecuting that mat- 
ter in such a Court cannot be said to be bona fide^ e, jr., the Small 
Causes Court Act declares that suits of certain descriptions shall not 
be tried by a Court of Small Causes. If the plaintiff institutes a suit 
of one of these descriptions in such a Court, it will naturally be dis- 
missed and the plaintiff will not be entitled to deduct the time be- 
tween the institution and dismissal of such suit, (4) 


A filed a smt foi lo- 
covery ot inonev on the 
day when the Couit open- 
ed aftei summer vacation. 
It was held that the Couit, 
m which the suit was hied 
was not the propei (Jourt 
and theieloie, the plaint 
was oi doled to be letuiued 
to the plaintiff lor being 
piesonted to the propei 
Court but the plaint was 
actually delivered to the 
plaintiff some time aftei 
Plaintiff filed the plaint 
in the proper Couit on the 
same day. It was contend- 
ed that the plaintiff should 
not be allowed to deduct 
the days of vacation as the 
suit was filed in a wrong 
Court as also the days 
intervening between the 
order to return the plaint 
and the actual return The 
suit was accoidingly dis- 


closing of wrong Court. — According to this section it is only 
the period during which a suit is actually prosecuted in a wrong 
Court that can be excluded in favour of the plaintiff. If the period 
of limitation expired during the peiiod of recess of the wrong Court 
wherein the suit was tiled on the day of its re-opening, the suit 
must be held to be barred. 

The last day for tiling a suit was 14th June 1908. But as the 
Court in which the suit was sought to be tiled was closed from 14th 
June to 5th July, the suit was filed on 6th July 1908. On 17th 
Feb, 1909 the Court found that it had no jurisdiction and returned 
the plaint to the plaintiff for presentation to the proper Court. The 
plaintiff presented it to the proper Court on the next Court day, t,e. 
19th Feb. 1909. It was held that under sec. 14 the plaintiff was 
entitled to the deduction of time between 6th July 1908 and 17th 
Feb 1909, i. e,^ the time during which the suit was actually pro- 
secuted in the wrong Court, but not to a deduction of the period 

[1] K*m Ravji v. Pralhad 20 Bom 133. 

[2] Bam Sahu v. Imdad, 22 0 0. 39 51 1. ' ' 590 

[31 Fuzhur Ali v. Sahib Nur, 25 »». L. R 1913, 20 I C 3. 

f4l cf Narayan v B sulkhan, 23 Bom. 631. 
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between 14th June and 5th July 1908, durijig which the wrong 
Court was closed; held further, that the plaintiff could not invoke the 
aid of sec. 4 for deducting the latter period, as the word “Court” 
ill that section does not iuclude a wrong Court. Per Spencer J , 
“Although the word “Court” in sec. 4 is not qualified by tlie 
adjective “proper” as it is in other parts of the Act, it would not 
be reasonable to take account of the closing and re-opening of any 
other Court than that in which the suit was rightly instituted”, (1) 
But in Basavanappa v. Krishnadas (2) it was held that the period 
during which the wrong Court was closed should also be deducted. 


missed by the Court. Is 
that decision correct ? 

(A E Feb. 1926.) 

[Ans : As to the conten- 
tion the plaintiff should not 
be allowed to deduct the 
days of vacation as the suit 
was tiled iii a wrong Court 
see 36 Mad. 131 and 45 Bom 
443 The days intervening 
between the order to retuni 
the plaint and the actual 
return may bo excluded 
for the plaintit! is in no 
way lesponsible loi the 
delay ] 


Defect of Jurisdiction. — The term “jurisdiction” implies {a) 
territorial limits of jurisdiction, (6) pecuniary limits ot juris- 
diction, (c) juiisdiction with leferonce to the nature of the 
class to which the case belongs and {d) piesence or absence ot a 
positive authority or power conferred by the law upon tribunals 
in cases which satisfy the three preceding condition*^. (3) 


Defect of jurisdiction means a defect of jurisdiction in the 
particular Court where the former proceeding is instituted and 
not an inability shared by that Court in common with all the 
other Courts to entertain the proceeding* (4) The words “defect 
of jurisdiction” do not cover such mistakes as the presentation 
and prosecution of an appeal which does not lie in any Court (5) 

The expression means 
some cause analogous to 
defect ot jurisdiction 


‘'other cause of a like nature”. — The words “other cause of a 
like nature” nieaii some cause analogous to defect of lurisdiction. 
It IS a question of fact whether ceitain cause is a “cause of a like 
nature or not”. Judges are to be guided by precedents and case- 
law. 


Inability of a Couit to entertain the former suit, owing to 
any cause not connected with want of good faith or due diligence 
ill the plaintiff, such as a bona fide mistake of law, procedure or 
fact, is a cause of a like nature. (6) 

[1] Mira Mohideen ▼. Nallaperumal, .36 Mad 131 . See also 44 Mad 
817, A. I. R 1929 All 677; 11 Lab. 12. 

[2] 45 Bom. 448. 

[8] Dhan Singh v BasaUt, 8 All. 619 (529). 

[4] Sultan v. Ala Bakash, 45 P. R. 1993 

[5] Moti Singh v. Maghan 22 P. R. 1912. 

[6] Mathura Singh v. Bhawani, 22 All, 2 18 (P. B.) 
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Mis-jomder inolndes non- 
joinder. 


The section does not 
apply where the suit or 
application is withdrawn. 


The section applies to 
special or local laws. 


The words **other cause of a like nature*’ mean some 
unavoidable circumstance over which no one has any control, or 
something incidental to the Court itself and unconnected with 
the default or negligence of the plaintiff. (1) 

The section does not contemplate cases where qnestions of 
want of jurisdiction arise from simple ignorance of the law, the 
facts being fully apparent, but is limited to cases where from hona 
fide mistake of fact the plaintiff has been misled into litigating in 
a wrong Court. The phrase “other cause of a like nature*’ in the 
section is vague, and cannot be held to release a person from the 
obligation to know the law of the land. (2) 

Miijoinder and non-joinder. --Explanation III to the section 
has apparently made no provision for the case of a non-joinder. 
According to earlier rulings, if a suit is dismissed for non-joinder 
(e. g. of a necessary plaintiff) this section has no application* 
A recent ruling, however, is in conflict with this view. “The 
word ‘misjoinder’ in Explanation III includes ‘non-joinder*. For 
the purposes of this section there is no distinction between 
misjoinder and uou-joinder. They are only variations of the 
same defect. Therefore, where one of the several decree- 
holders applied to execute the decree without impleading the 
other decree-holders as parties, and the application was dismissed, 
whereupon a subsequent application for execution was properly 
presented. Held that the time occupied in prosecuting the 
earlier application in good faith should be deducted under 
this section.” t3) 

Withdrawal of previous suit or application. — This section applies 
only to cases where the previous suit or application was dismissed 
by the Court itself because it was unable to entertain it; it does 
not apply where the previous suit or application was voluntarily 
abandoned or withdrawn by the plautiff or applicant. 

Application of the section to special or local laws. — According 
to sec. 29 as now amended by the Indian Limitation Amendment 
Act ( 1922 ) this section applies although the case is governed 

[1] Ch under Madhub v Bissessuree, 6 W. H. 184, Bai Jamna v. 
Bai Ichha, 10 Bom. 604. 

[*2] Rajiwau v Chand Mai, 10 All. 687. ef, Brij Mannu, Mohan v. Manu 
19A11.348 (F.B). 

[8] Seth Ibrahim v. Firm of Ghulam Husain, 15 S. L. B. 11, 62 1. 0. 507. 
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by a special or local law of liinitatiou, uuless it is expressly 
excluded by the special or local law. 

This section does not apply where the special Act provides 
special rule of limitation which derogates from the provisions of 
the general rule embodied in this section, (l) 

15. Exclusion of time during which proceedings are autpended — 

(1) In computing the peiiod of limitation prescribed for 
any suit or application for the execution of a decree 
the institution or execution of which has been stayed 
by injunction or order, the time of the continuance of 
the injunction or order, the day on which it was issued 
or made, and the day on which it was withdrawn, shall 
excluded. 

(2) In computing the period of limitation prescribed 
for any suit of which notice has been given in accord- 
ance with the requirements of any enactment for the 
time being in force, the period of such notice shall 
be excluded. 


NOTES. 

Section (l) re-atated. — Iii computing the period of limitation 
prescribed for, 

(a) any suit, or 

(b) ail application for the execution of a 
decree the iiisitution or execution 

of which has been stayed by (i) injunction 
or (ii) order, 

the followiiifl: shall be excluded: 

(a) the time of the continuance of the 

injunction or order, 

(b) the»4#y’on which it was issued 

or made, and 

(c) day on which it was withdrawn* 


[2] Bam Lochan v. Jagat Naraip, A. 1. B. 1927 Alla 181, 98 I. C. 1050* 
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Clause (1)— suits and ap- 
plications for execution ot 
a decree. Clause (2) — suits 
only. 

The section relates to 
injunctions or ordeis ot 
Court 


Injunction does not 
include an order of attach- 
ment under O 21, i 46, oi 
notice to show cause 
against stay 


Views of Lahoio and 
Patna High Couits as lo- 
gards the ordei gi anting 
tune to judgment - d«btoi 
for payment ot decietal 
amount 


The section can bo ex- 
tended to oiders which 
indirectly but etfoctivcly 
cause delay 


An order should be clear 
one and it should be toi 
an absolute stay 


Scope of the section. — Clause (1) applies to suits and applica- 
tions for executjon of a dejarree. Clause (2) applies to suit** only. 

Injunction or order. — The section relates to iniunctions or 
orders of Court and not to Royal Proclamations which prevent the 
institution of suits by alien enemies. 


Injunction does not include an order of attachment under 
sec. 268 (O. r 46) of C. P. 0, (1) or notice to show cause 
against stay. (2) An order granting time to judgment-debtor, for 
payment of decietal amount, though with consent of parties^ 
cannot operate as a stay order under this section. (3) But see a 
recent Patna case. An application for execution was made on 21st. 
Sept. 1923, the judgment delitor paid Rs 50 in part-payment 
and prayed for a week’s time for payment of a sum of Rs. 200. 
The Court granted time to the judgment-debtor to pay the money 
up to 29th Sept 1923. No payment was, however, made on this 
date and the execution case was dismissed on 3 rd Oct. 1923 
On 24th Sept. 1926 an application for execution was filed. Held 
that the application was not barred. The order granting time 
prevented decree-holder from taking any fuither step and the 
order of 21st Sept, must be considered to l>e an older of stay of 
execution and not in furtherance ot execution (4) 

The section is not confined to cases of direct stay or injunction, 
but can be exten^led to orders which indirectly but appioximately 
and effectively cause delay (h). 

An order staying the execution of a decree must be a cIimi* one, 
blit it IS not necessary chat the order should be »n writing. (6) Further 
the order should l)e for an absolute stay and not for a limited 
stay as would l>e oi-deml under O. 2l, r. 53. (7) 

fll llangnsami V Thangnvolu, 42 Mm] 637, 

[2] Chanbcisappa V. Hull basappa, 48 Horn, 485 (49l), 26 Bom L 11317 

[3] Amin Chaiid v Khiali, AIK 1927 Lah. 106, 1001 C 475 

[4] Oanga Singh V. Sheo Piasad, 7 Pat. J29, A IB 1929 Pat, 36 (37). 

f5| Paudoy Satdeo Narain v Itadha Knar. 53 I CJ 9, 5 P L.J. 39 - Tho 

leciuiroincntof lioin a deoice-bolder upoiaion aH a staj.biMiig 

against his miconditional uxecutioii. 

16] Vish\anath v. Naisu, 28 Bom li. 11. 10?. 

[7] ChanbaHappa V Holibasappa, 48 Bom 485 (491), 26 Hum. L B. 317, 
30 1 (’ 587 ((’nJ ) 
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If the stay be partly by injunction and partly by order, the 
time covered by both is allowable. If the stay he against some of 
the items of mortgaged propertj^ the exclusion of time can be as 
against all 

Period which should be excluded from computation because 
there was a stay order against one judgment-debtor should not be 
excluded from computation as against tlie other judgment-debtors 
when there is no stay order against them. (1) 

This section cannot ap- 
ply to 12 years’ penod 
mentioned in sec. 48 of 
C P 0,1908 


Section 48 C P. Code, 1908. -Twelve yearn’ peruxl mentioned 
therein is not the period of limitation in strict sense and consequently 
this section of the Limitation Act cannot apply to it. Hence au 
application for execution of a decree stayed by injunction or order of 
Court, filed after 12 years from the date of the decree, caniuit he 
saved by excluding under tins section the time during which the 
the execution was stayed (2) 


Sob-Section (2) ^Notice — Sub-section (2) is intended for cases in 
which the plaintiff is under a statutory obligation to give a notice 
before lie can institute a suit. When it is necessary under the law to 
give the person intended to he sued notice of such intention, the 
period between the service of the notice and the expiry of the time 
prescriheil for the notice is excluded in computing the period of 
limitation for suits, e Sec. 80 of C.P.C. 1908, which provides 
tliat no suit sliall he instituted against the Secretary of State or 
against a public oflicer etc. until the expiration of two montlis next 
after the notice in wilting has been gi\en« 

The sub-section will apply not only to suits against Oovornment, 
hut to all suits of which notice has to he given ^ 7., against a 
Corpomtion 


(a) A WHhes to bring 
a suit for damages against 
B It IS required by Law 
that before doing so. he 
iiinst give B a written 
notice (Jould the time re- 
quired toi such notice be 
computed i Uive your 
leasons 

(b) B wishes to sue A 
foi damages hut before 
doing so ho was advised 
to give a notice to A to 
settle up the matter within 
two months By Law it 
was not essential foi him 
to do so Could the period 
ot this notice be com- 
puted ? Give your leasons 

(P U 1923) 


In a single suit brought against several defendants if the plain- 
tiff is enlitletl to deduct a certain period from the period of limitation 
in respect of one defendant, he is also entitled to the same period of 
limitation in respect of the other defendants. (3) 

[ll Parameswaram v. Seshan, 51 Mad 583. Contta Vellayyan v 
Muthayya A. I. B 1921 Mad 1 6 —It the stay be against one of the 
joint indgmeiit-debtors, the exclusion ot time can be as against all. 

[2] Subbaia^an v Nataiajan, 45 Mad. 785. 

[3] E I. Ry V Kahimnllab, 9 Lab 519, Khanderao V. Chaumallappa, 
28 Bom L R 384. 
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16. Ezcluiion of time daring which proceedings to set 
Mide execatioa-sale are pending. —In computing the 
period of limitation prescribed for a suit for possession 
by a purchaser at a sale in execution of a decree, the 
time during which a proceeding to set aside the sale 
has been prosecuted shall be excluded. 


NOTES. 


Section should be read 
with Arts. 137 St 138. 


Proceeding inclndes snits 
as well as applications 


Scope of the Section. — Tins section should be read with Articles 
137 and 138. It applies only to suits brought by a purchaser at a 
Court-sale. The word proceeding is comprehensive enough to 
include a suit as well as an application. The exclusion of the period 
is allowed during which the validity of the sale is in controversy, 
whether the sale is impeached by suit or application. (1) 


When does time begin 
to mn for computing the 
penod of limitation . (b) 
when a person who could, li 
he were living, have a right 
to institute a suit, dies 
before the right accrues: 
(c) where a person against 
whom, if he where living, 
a right to institute a suit 
would have acciued, dies 
before the nght accrues ? 

(A. 0. E. Sept. 1928). 


17. Effect of death before right to sue accrues* — (1) 

Where a person who would, if he were living, have a 
right to institute a suit or make an application, dies 
before the right accrues, the period of limitation shall 
be computed from the time when there is a legal re- 
presentative of the deceased capable of instituting or 
making such suit or application. 


State the effect on limi- 
tation of death beioie oi 
after the right to sue 
accrues. 

(C U 1921) 


(2) Where a person against whom, if he were 
living, a right to institute a suit or make an applica- 
tion would have accrued, dies before the right accrues, 
the period of limitation shall be computed from the 
time when there is a legal representative of the de- 
ceased against whom the plaintiff may institute or 
make such suit or application. 


(3) Nothing in sub-sections (1) and (2) applies 
to suits to enforce rights of pre-emption or to suits 
for the possession of immoveable property or of an 
hereditary office. 


[T] Fromotho V. Kisbore, 21 0 W. N. 804 (806). 
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Principle. — The general principle underlying the section is 
that a cause of action cannot exist unless there be also a person in 
existence capable of suing. Hence, if a person to whom a cause of 
action .vould have accrued, if he were living, die intestate before the 
cause of action accrues, the statute docs not begin to run till ad- 
ministration has been taken out. So also no one has a complete cause 
of action, until there is some body that he can sue. If therefore a 
person is dead, at the time when the cause of action would have 
arisen against him, the time does not begin to run against the 
plaintiff, until there is a legal representative in existence whom the 
plaintiff may sue. 


The pnnoiple of the see. 
18 that in order that a 
right of suit or cause of 
action may exist, there 
must be in existence a 
person capable of suing 
and another capable of 
being sued. 


This section adopts the general rule that a complete cause of 
action cannot accrue unless there be a person in existence who is 
capable of suing and another who can be sued. 


Illustrations, 


(1) A dies on the 1st March leaving a minor son as his sole 
legal lepresentative. Had A lived until the 15th March 
a right to sue would have accrued to him. Limitation 
does not begin to run until the minor son attains majority* 

(2) A right to sue B will accrue to A on the 15th March. B 
dies on the 1st March leaving as his legal representative a 
person who is absent from British India. Limitation does 
not begin to run until the legal rapresentative returns to 
British India. 


Scope of the Section. — The section applies to suits as well a 
to applications* It does not apply to suits: 

(1) to enforce rights of pre-emption, or 

(2) for the possession of immoveable 
property, or 

(3) for the possession of an hereditary office. 


The section applies to 
suits as well to applications 
and not to appeals. 


The section does not apply to appeals also. 


Before the right accrues To bring this section Into opera- 
tion* death must occur before the right to sue or make an appli- 
cation accrues. The effect of death before the right to sue 


Death must occur before 
the right to sue or to 
make an application 
accrues. 
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Cases explaining the 
effect of death bofoie right 
to sue aocroes 


The meaning of "legal 
ropi eseatatue" 


accrues is to prevent the ininnipg of limitation until there is a legal 
representative of the deceased plaintiff or defendant capable of suing 
or being sued, or capable of making the application or against whom 
the application may be made. If the death happens after the right 
to sue has accrued, the running of time is not prevented because 
according to sec. 9 when once time has begun to inn, no subsequent 
disability or inability stops it. 

Wliere a creditor dies intestate on the day on which a debt 
becomes payable to him, and there is no evidence to show whether 
he died before or after the time when the debt became payable, the 
statute of limitatiou does not begin to run against the administrator 
until letters of administration have been taken out. (l) 

Where one of the partners died and contest ensued as to the 
right to take out letters of administration t 3 her estate, and in 
the meantime the surviving partners got in the partnersliip estate and 
subsequently the administration of the deceased partnei's estate was 
grant»^d to the Administratoi-General, who then sued the surviving 
partners to recover the deceased partner's share of the assets of the 
business, this section was held to apply, the Adraimstrator-CTeneral 
being held to have sued on behalf of the infant heir. (2) 

A manager is bound to account to his employer whenever he is 
called upon to do so under reasonable cu*ciimstances On the death 
of such manager a fi^h right to an account accrues to the employer 
as against the manager’s representatives. In a suit for such an account 
accruing to the employer on the death of his manager limitation will 
not under this section commence to run until administration 
has been taken out to such manager’s estate. (3) 

Legal repretentative, — Legal representative means a person who 
in law represents the estate of a deceased person. Vide sec. 2 (11) 
of C P, C. An executor or administrator of a deceaseil person is 
Ins legal i*epresentative for all purposes. (4) A person in possession 
of the estate of a decoasotl Hindi is his legal representative for 
certain purposes, until some other claimant comes forward. (5) 

[1] Atkinson v Biaford Buildmg Society, v6 2. li. D. 377 

[2] Bhagwandas v. Rivett Caruac, 23 Bom 544 (H. C.), affiiming 
20 Bom. 15. 

[3] Lawless’* v. Calcutta Landing and Shipping Co., 7 Cal. 627. 

[4] Sec 211 Indian Succession Act, XXXIX. of 1225. 

[5] Piosunno v. Krishto 4 Cal 342 
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^^Capable of instituting or making etc. — Section 6 must be 
read along with this section. Thus the words a person capable 
of instituting or making etc.^’ in this section mean a person not 
under such disabilities as are mentioned in sec. 6. The expression 
capable of suing is the equivalent of ** not under legal disability 
to sue. ” It cannot refer to incapacity arising from want of means or 
absence of other physical causes. What legal disabilities incapacitate 
from suing are pointed out m sec. 6, amongst which infancy is the 
foremost. (4) 

The ‘‘capacity to sue’ for an executor arises from the death of 
testator (5), and so where a testator dies without executing his 
decree, his execuctor will not be entitled to deduct the time spent in 
obtaining probate of the testaWa will, in his application for execu- 
tion, to save the bar of limitation. (6) , but an administrator gets 
hia title only from the actual grant of the letters of administration 
and so hia capacity to sue does not arise before he gets tins 
grant. (7) 

A certificate of administration under Bombay Keg. VIII of 
1827 only a confers a right of management and does not consti- 
tute the holder a representative of the estate for the purpose of 
distributing it among the co sharers; ceiisequeiitly, the existence 
ot such a certificate does not make the holder a person against 
whom a sharer can institute a Smt for his share. (1) 

18. EflFect of fraud.— Where any person having a right 
to institute a suit or make an application has, by means 
of fraud, been kept from the knowledge of such right 
or of the title on which it is founded, 

or, where any document necessary to establish 
such right has been fraudulently concealed from him, 
the time limited for instituting a suit or making an 
application : — 

(a) against the person guilty of the fraud or 
accessory thereto, or 

[1] Bivett-Carnac v. Goouldas, 'iU Bom. 15 (at 44). 

[2] BalkrUhnadu v. Narayanswamy, 37 Mad 176. 

[3] Burn v. Paul. A. 1. B. 1923 Bang. 98. 

[4] uegappa Ohetty y. Subramania Chetty, 20 0 W. N. 883 (P.C ) 

]5] Keshav v. Narayan, 14 Bam, 230. 


The expression means 
“a person not under such 
disabilities as aie mention- 
ed m sec. 6.” 


‘Capacity to sne' for an 
executor aiises from the 
death oi testator. 


‘Capacity to sue’ foi an 
administrator does not 
arise botore the actual 
grant of the letters of 
admmistiation 


Specify eleailv the cir- 
euinstances and the extent 
to which Fraud oi Minority 
extend the poiiod of limi- 
tation. (B U Get 1922) 


State and illustrate the 
lule ot the Indian Limita- 
tion Act foi computation 
ot tho peiiod ot Limitation 
in the case ot fiaud. 

( U Oct 1926) 
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What 18 the effect of fraud 
upon the question ot limi- 
tation for bringing suits and 
making applications for 
execution of decrees ? 


(b) against any person claiming through him 
otherwise than in good faith and for a valu- 
ab leconsideration, 


(P. U. 1925) 

How 18 the period ot 
limitation computed incases 
of fraud ^ (A.C.E Sept 1929) 

State the effect of fraud 
in extending the period of 
limitation prescribed by the 
Indian Limitation Act. Give 
an illustration. (C.U 1919) 


shall be computed from the time when the fraud 
first became known to the person injuriously affected 
thereby, or, in the case of the concealed document, when 
he first had the means of producing it or compelling its 
production. 

NOTES. 


State the effect of fraud 
on the right ot a person to 
enforce his remedy by suit 
or application. (CU. 1920)^ 

Illustrate the operation 
of fraud on the question of 
limitation (C U. 1921). 

What lb the effect of 
fraud on limitation ^ 

(C U 1925, 1927) 

“In a caso whore hand is 
proved, length ot time ought 
not upon principles ot 
eternal justice to bo admit- 
ted to repel relief” State 
bnetJy the provisions of 
the Indian Limitation Act 
regal ding the same 
(C U 1P30) 


Principle. — The principle on which this section is based is 
that the right of a party defrauded cannot be affected by lapse of 
time or by anything done or omitted to be done by him, so long 
as he remains, without any fault of his own, m iguorauce of the 
fraud which has been committed* (1) “In a case where fraud is 
proved, length of time ought not on principles of eternal justice 
to be admitted to repel relief# Ou the contrary, length of time 
during which the fraud has been successfully concealed and prac- 
tised is rather an aggravation of the offence and calls more loudly 
upon a Court to grant ample decisive relief. It is plaintiff’s duty 
once the fraud has been discovered to claim relief promptly. If 
there has been laches or acquiescence after discovery of fraud, 
the Court will be entitled to refuse relief, even though the period 
of limitation has not elapsed since discovery ot the fraud.'’ (2) 

Scope of the section. — The section is limited to suits and 
applications only. It applies to three classes of cases, viz. 

(1) Where the right to sue or make an application has 
been fraudulently concealed from the plaintiff by the 
fraud of defendant ; 

(2) where the title on which such right is founded has 
been so concealed; 

(3) where any document necessary to establish such 
right has been fraudulently concealed. 

As regards the first two classes of cases, the period of limit- 
ation shall be computed from the time when the fraud first 
became known to the plaintiff (or to the person injuriously affect- 

fl] Darby and Bosanqast. 2nd Ed. PP. 261, 262. 

[2] Rustomji’s Law of Limitation (Students’ Ed.) P. 32. 
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ed thereby), and not from the time when, with reasonable dili- 
gence, it might have been known or discovered* In the third 
class of cases, it shall begin from the time when the plaintiff or 
applicant first had the means of producing or compelling its pro- 
duction and not fiom the date of the discovery of the document* 

The time runs aginst the person who is guilty of fraud or 
against the person who is accessory thereto* It runs also against a 
person who claims through him. But if the claim is made in good 
faith and for valuable consideration, time will not run aginst him* 

Fraud- ^‘Such fraud as will in equity prevent the bar of the 
statute must be distinct in its characteristics, and mere wrongful 
entry or possession is not equivalent to fraud, unless there is 
designed concealment of important circumstances to the rightful 
owner,” (1) “ In order to constitute fraud, it is not sufficient that 
there should be merely a tortious act unknown to the injured party 
or enjoyment of property without title while the rightful owner is 
ignorant of his claims, there must be some abuse of a confidential 
position, some intentional iniposition or some deliberate conceal* 
ment of fact.” (2) 

The term fraud as used in this section means active deceit in 
defrauding or endeavouring to defraud a peison of his right by 
artful device. (3) More silence is not fraud* The mere withholding 
of information which ought to be communicated to the party 
entitled is not a fraud, unless it is withheld with the direct puipose 
of throwing plaintiff over the period of limitation* To constitute 
fraud it is not enough that the right to sue shall be merely 
unknown to the plaintiff but there must have been some intention, 
imposition or some deliberate concealment of facts by which the 
ignorance of the plantiff was brought about. (4) 

Whose fraud — The fraud mentioned in this section must be 
committed by the party against whom a right is sought to be 
enforced If the fraud has been committed by a third person 
this section would not apply. 

[1] Baunmg. P. 240 

[2] Darby and Bosaiiquot, p. 193. 

[3] Ghulam Bar.a v. Sardar Khan. 4 p. L, B. 1903. 

[4] Lokenath v. Chintamani, 16 X. 0* 547. 


What Constitates. 
trand. 


Fraud by whom ? 
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Knowledge must be of 
snoh a oharaoter as will 
enable the person defranded 
to seek his remedy in 
Court. 


The person who seeks 
the benefit of this section 
must prove fiaud clearly 
and specifically. 


Hat when once finad has 
been establisliod, the 
buiden is shitted on to the 
othei side 


The applicant can come 
in after the confirmation ot 
sale if he can show fiaad 


Knowl«dlf«.~E!aowledKe required by this section is not mere 
suspicion. It must be knowledge of such a character as will enable 
the person defrauded to seek his remedy in Court. The mere act o{ 
fraud is immaterial* The plaintiff or applicant must show that he 
has by means of fraud been kept from the knowledge of his right 
to institute a suit or make an application. The knowledge of the 
right and the exercise thereof are fundamentally different things. 
The words kept from the knowledge of his right*’ make it clear 
that this section applies only when the plaintiff or the applicant 
has been kept from the knowledge of his right to do a certain thing 
by fraud of the other partj^ and not whore he is so kept from 
exercising his right. 

Burden of Proof. ’^The person who seeks the benefit of this 
section must prove fraud. The party who alleges fraud must do 
so clearly and specifically and with detailed particulars. General 
allegations of fraud, however stong, are not sufficient. The charge 
of fraud must be proved as said in the plaint. If one kind of fraud 
is alleged in the plaint, the plaintiff cannot, on failure to prove the 
particular fraud, be allowed to substitute another kind of fraud 
for it. Where a suit or application is on the face of it barred, 
the burden of proving fraud is on the plaintiff or applicant; But 
when once the fraud has been established, the burden is shifted on 
to the other side, and it is for the defendant who sets up limit- 
ation to show that the plaintiff had had clear knov/ledge of the 
facts constituting fraud at a time which is too remote to allow 
him to bring the suit. (1) 

Application to set aside aale.— When judgment-debtor makes 
an application to have an execution. sale set aside under O. 21, r. 90 
C. P. C. after the expiry of the period of limitation, he must bring 
his case within this section. He must show that the existence of his 
right to set aside the sale has been kept concealed from his knowledge 
by the fraud of the decree-holder. Ordinarily the provisions of sec, 
311 of C. P. C. of 1882 (0 21, r. 90 of 1908) can be availed 
of only when the sale has not been confirmed, and within the penod 
of 30 days from the date of sale; but, if the right of the applicant to 
apply under the section was concealed from him by fraud, he would, 
by opeiution of this section, and notwithstanding the confirmation of 

Bahimbhoy v. Tamer, 17 Bom. 341 (P.C.) 
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sale, have thirty days within which to make his application from the 
date on which the fraud first became known to him* (1) 

Where irregularities affecting the validity of the sale have, by 
the fraud of the judgment-creditor or other parties to the sale, been 
kept concealed from the judgment-debtor, he is entitled to make, 
whether the sale has been confirmed or not, as against the party guilty 
of the fraud or accessory thereto, such application under sec. 311 
C. P. C. of 1882 (0. 2l, r. 90 of 1908) as he may be entitled to 
make, his time for making it being computed from the time 
when the fi’aud first became known to him. The confirmation of the 
sale ought not to be used as a sliield for the fraud by which the 
Court has been induced to make the sale itself. (2) 

Fraud antecedent and aubsequent to sale. — Whoever desires 
to avail himself of this section has to establish in the first place 
that there has been fraud and in the second place that by means of 
this fraud he has been kept from the knowledge of his right to make 
an application but it is not essential to prove that there has been 
fraud subsequent to the date of sale. (3) It is sufficient if fraud 
antecedent to the sale is proved, (4) 

Fraud antecedent to the sale cannot be excluded from considera- 
tion. ** Fraud is a continuing influence and until that influence ends 
it retains its power of mischief. (5) Although proof of fraud 
antecedent to the sale does not necessarily indicate the continuance 
of the fraud subsequent to the sale, it may have an important bearing 
on the determination of the question whether there was fraud 
subsequent to the sale sufficient for the purpose of this section. The 
question of fraud should be considered as a whole. (6) 

Necettary document. In one sense every document may be said 
to be necessary, if the word ^necessary* is to mean anything which it 
would be more prudent to be provided with But a limit should be 
placed on the meaning of the term and a document which is mere 
useful in evidence cannot be considered a necessary document* 

[1] Golam Ahad v. Sudhiation, 17 C. W. 305; 

r2] tfaheadra y. Gopal. 17 Cal, 769 (P B.) overruling l4 Cal. 679 
Sheo Kam v. Itrramunnisa, 45 <^11. 316. 

[3] Jotmdra v. Brojendra, C. W. N. 553. 

[4] 8ai*vi Begam v. Ramohandra, 47 All. 850 

[5] Per Jenkins C. J. in Narayan v. Mohanth Narayan, 16 C. W. N 

894. 

[6] Tookoomani v. Dvrarka, 17 0. W. N. 478. 


The question of fraud 
should be considered as a 
whole 


A limit should be placed 
on the meaning of the 
toim *neces8aiy.* 
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Protection is given to 
hona fide pnrchasers for 
valuable consideration 


Protection of bona fide purchaser. Before a purchaser cau 
obtain the benefit of this section he must show (i) that he is a 
purchaser according to the stnct meaning of tlie terra; (ii) that he is 
a purcliaser hona Me and (iii) tliat lie is a purchaser for valuable 
consideration. (1) 


state the circumstances 
under ivbich an ucknow- 
lodgment or pait-pay- 
ment of the principal ex- 
tend the penod of limita- 
tion 

(B. U Match, 1922) 


When will an acknow- 
ledgment of a debt and 
payment in part seive to 
extend the penod of limi- 
tation? 

(B. U Oct 1923) 


19 . Effect of acknowledgment in writing. — (1) Where be- 
fore the expiration of the period prescribed for a suit 
or application in respect of any property or right, an 
acknowledgment of liability in respect of such property 
or right has been made in writing signed by the party 
against whom such property or right is claimed, or by 
some person through whom he derives title or liability, 
a fresh period of limitation shall be computed from the 
time when the acknowledgment was so signed. 


A lent Bs, 5,000 to B 
in Januaiy 1916 In Dec 
1918 B gave his own che- 
que for Bs. 500 as pait 
payment In Nov 1921, 
B acknowledged hia liabi- 
lity to pay the debt and 
thereafter for one year 
owing to illness he lived 
at Baroda In Sept 192 > 
A flies a suit to lecover 
the balance How will 
you decide the case ? 

(B. 0. Oct. 1925 ) 

[Ans B’s own cheque is 
a part-payment m his 
own hand-wnting and the 
time will run from Dec 
1918 As in Nov. 1921 
there is a fresh acknow- 
ledgment, time runs again 
from Nov. 1921. B’s plea 
of limitation is not good 
The suit IS ill time because 
one yeai’s absence fiom 
Bntish India will be ex- 
cluded m computing time 
accoiding to sec 13.] 


(2) Where the writing containing the acknowledg- 
ment is undated, oral evidence may be given of the 
time when it was signed; but, subject to the provisions 
of the Indian Evidence Act, 1872, oral evidence of its 
contents shall not be received. 

F.pi.-.Mxn L— For the purposes of this section 
an acknowledgment may he sufficient though it omits 
to specify the exact nature of the property or right, or 
avers that the lime for payment, delivery, performance 
or enjoyment has not yet come, or is accompanied by a 
refusal to pay, deliver, perform or permit to enjoy, or 
is coupled with a claim to a set-off, or is addressed to a 
person other than the person entitled to the property 
or right. 

iL— For the purposes of this section, 
“signed” means signed either personally or by an agent 
duly authorised in this behalf. 

111.— For the purposes of his section 
ail application for the execution of a decree or order is 
an application in respect of a right. 


[1] Kndhanath t Gisborne. 16 W. B, 24 (27) (P. 0.) 
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NOTES. 


Ettentlal of a valid acknowledgment. — To get a fresh Start of 
limitation tinder this section acknowledgment must satisfy the 
following conditions: 

(1) It must be made before the expiration of the prescribed 
period of limitation. 

(2) It must in terras be a sufficient admission of liability. 

(3) It must be in writing. 

(4) It must be duly signed. No particular foim is neces- 

sary provided the admission of liability appears in 
a writing duly signed. The identity of the debt, 

property oi right m respect of which the acknow- 
ledgment 13 made, the name of the creditor or the 
person entitled to the right or pioperty need not 
.appear on the face of the writing but may be 
proved by oral evidence, 

(5) It niiist be made by the propei person. 

(6) It must, in the case of .an application foi enforcing a 
3udgment, deciee or older governed by Art. 183, 
be made to the propei person. The acknowledg- 
ment mentioned in Art. 183 must be addiessed or 
at least given to the person entitled to the decree 
or order, the right to which is thereby acknow- 
ledged, 

Before expiration of period. — An acknowledgment, to be opera- 
tive, must be made before the peiiod of limitation. Therefore, 
before the benefit of this section can be claimed it must be proved 
that limitation h.as not already run out fully. When the statutory 
penod has fnlly run out, the mortgagor’s title is extinguished and 
an acknowledgment by the mortgagee thereafter is ineffectual to 
revive the title so lost, The expre'ssion ‘period prescribed’ is not 
confined to the schedule alone bnt extends to the sections also. (1) 


What w the peiiod of 
limitation in the following 
case. — 

ISuit oil a promissary 
note dated the 1st of Jan. 
1920, the debtor having 
acknowledged his liability 
by a wilting dated the 1st 
ot Jan. 1924 ? 

(B. U. April, 1928.) 

When and to what ex- 
tent will an acknowledg- 
ment of a debt and pait- 
paymeut save limitation ? 

(B U Oct. 1929.) 

Undei what circums- 
tances duos an acknowledg- 
ment of liability and the 
payment ot interest saro 
limitation ? 

(B U. Oct. 1931.) 

What aie the essentials 
of a valid acknowledg- 
ment undei the Indian 
Limitation Act. « 

(A £ Aug 1922) 

A who had hot lowed 
Rs 5,000 trom B m 1913 
made an ontiy in his own 
book ill 1915 over his sig- 
natui stating that he boi- 
lowed the sum fiom B. The 
entiy is not addiessed to 
any pei&on. B institutes 
a suit against A iii 1917 
toi the recovery of the 
sum Is this suit in time ^ 
(A E. Aug 1922.) 

[Alls. See Mamram Seth 
V Seth liupchand, 33 Cal. 
1047 (P. I' ) and Hiialal v. 
Narsilal, 37 Bom 326 (P.C.). 
Acknowlcdgnieiit is not 
lequiicd to be addiessed 
to any poison, much loss 
to the creditoi, oi some 
pel son through whom ho 
claims The entry in the 
book m 1915 over the 
signature ot the defendant 
is a good acknowledgment 
The suit of 1917 IS theie- 
foie, in time.] 


[1] Abdul Ohani Y. Chiranji Lai, 49 All. 726. 
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and includes also the special period prescribed by sec. 31 (1) and 
the vacation dnring which the actual period expires. ( 2 ) 


On the same day, the 1st 
Oct. a debtoi passes to the 
creditor, the tollowiiig two 
notes on an ‘adjustment of 
accounts* lunning liont the 
15th Mai eh 1914 to the 
l5th June 1918: 

(1) 1 acknowledge that 

a sum of Ks 20U0, has 
boon found duo to you, 
Vithaldas Ramji, on an 
adjustment of account. 


Acknowledgment. — Acknowledgment means a definite, clear 
admission of existing lialbllit 3 ^ It is not necessary that there 
should be a promise to pay, the simple admission of a liability is 
sufficient In this respect the Indian law differs from the English 
law. In England the acknowledgment must be such admission of 
liability that a promise to pay may be infen ed from it, so that the 
requirements of English law are more stringent than those of 
Indian law. (3) Under the Indian law a mere acknowledgment of 
liability suffices and no pioinise (express or implied) to pay is 
required. 


(2) 1 promise to pay 

to you, Vithaldas Bamji, 
Its. 2,000 which on an ad- 
justment of accounts has 
boon found due to you ’ 

What IS the legal efioct 
on the operation ot limita- 
tion, ot the two above 
ifbtes^ Give leasons. 

(A. E. Aug 1923), 

[Alls • The acknowledg- 
ment IS not valid as it is 
made altei the poiiod of 
limitation piosciibed ioi. 
Both the notes aie in- 
valid ] 

Under what cii coins- 
tances can an* acknowledg- 
ment enlarge the period of 
limitation in tavonr of a 
creditor. 

(A. E. Feb. 1924). 


The distinction between an “acknowledgment^' under sec 19 
of the Ijiinitation Act and a **piomise” within sec. 25 of the 
Contract Act is of gieat importance. Both must be in wilting 
signed by the paity or his agent authorised m that behalf, and 
both create a fresh starting point of limitation But while an 
acknowledgment under the Limitation Act is required to be made 
before the expiration of the period of limitation, a piomise under 
sec. 25 of the Contract Act may be made after the limitation 
peiiod. (4) If a debt is time-baired tlieie can be no acknowledg- 
ment ot the debt; theie can only be a promise to pay that sum. 
Such a piomise would amount to a new coiitiact. It is open to 
the borrower to make a promise in writing, signed by himself, to 
pay a debt of which his creditoi might have enforced payment but 
for the law for the limitation of the suit. This is recognised by 
sec. 25 (3^ of the Contract Act. (.^) 

[1] Shoo Partab V. Tajammal, 49 All 67. 

[2l Jhaiiaklal V. Gulabchaiid, A I B. 1928 Nag. 192. But see Bai Horn* 
kore V. Masainali, 26 Bom. 78i (784) and Debetulia Nath v 
Kaitic, 55 Cal. 1210 where it is stated that the woid ‘preset ibod* 
means the period prosciibed in thelst schedule, and not the period, 
within which the plaintiff may bring his suit. See also Aiiisuddin 
v. Ealipada, 58 Cal. 1148. On a true construction of sec 19, the 
words ‘prescribed for a suit* can have reference only to the period 
prescribed in the 1st schedule of the Act. Special provision which 
has been made applicable to suits, by teasen of the Couit being 
unable to entertain a suit, an application or appeal, on the day the 
Com t is closed, cannot be made applicable by acknowledgment 
under sec. 19 of the Act. 

[3] Maniram V. Seth Bupuhan^, 33 Cal. 1047 (P.0.> 

[4] Pollock on Contract. 2nd Ed. P. l68. 

[5] Guljar v. Sariman. 36 C L J. 228, A.I. B. 1923 Cal. 71. Vasndev 

Bamknshiia, 24 Bom. 394. 



Sec. 19. ] STUDENTS’ LIMITATION ACT. 

An acknowledgment must be a conscious and distinct 
admission of an existing liability, though it need not be express, 
but even implied provided it is clear and unequivocal (1) and 
not a mere matte i of inference. (2) 

An acknowledgment must relate to an existing light or pro- 
pertj^ An admission of past liability cannot in all cases be intei- 
preted as an admission of a subsisting liability. Each case must 
be treated on its own merits, and fiom the language used and the 
circumstances in which the acknowledgment is made it must be 
decided whethei it amounts to an implied acknovvledgment of a 
subsisting liability. (3) An admission of one debt is not an 
akcnowledgment of a different debt, e., the acknowledgment 
relied upon must i elate to the right or property which is the 
snbject-niattei of the suit. 

An acknowledgment of a conditional liability w^ill not give a 
flesh start so long as the condition lemains unfnltilled. Theie 
must be an unqualified admission, or an admission qualified 
by a condition which is fulfilled, (4) An unqualified admission 
and an admission qualified by a condition which is fulfilled stand 
precisely upon the same footing, and both aie within sec. 19 , and 
an acknowledgment of the existence of open and current accounts 
was held to he an acknowledgment of liability to pay if on an account 
being taken the balance should turn out against the party making 
such acknowledgment. (5) 

In writing. — The acknowledgment must he in wiiting There- 
fore, a verbal admission of the correctness of an account struck which 
is not signed by the debtor is not sufTicient. 

Any writing containing an admission of the right or liability, 
and signed, is sufficient as an acknowledgment, e g. a plaint, a memo- 
randum of appeal, a petition filed m Court, an application by a debtor 
to postpone a sale, a deposition of a witness signed by him, a written 

fl] Hukiimat V Neuumal A I K 1928 Sind 4*) lihagwan v Mndhav, 
46 Bom 100(1, bom L B 713. 

f2] Liichmau Das v Ahmad Hassan, 39 All 357. 

f3] Kaudasami v buppammal, 45 M«d 443 (447) 

[41 Arflpnachella v Haiigiah Appa, 29 Mad. ol9. 

L3l Mauiram v dhoth Rup Ohand, 33 Cal 101,7 (l058) (P. C ). 
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State the conditions an* 
der which an acknowledg- 
ment m writing saves the 
period of limitation. 

(A. E Ang 1925). 

Discuss the conditions 
undei which (i) an acknow- 
ledgment and (ii) payment 
ill pai t sei VO to extend the 
peiiod of limitation. 

(A E Feb 1927) 

What conditions must an 
acknowledgment satisfy m 
oidei that it should give 
a fiosh stalling point of 
limitation i 

(A. E Aug 1927)^ 

What (‘onditions must an 
acknowledgment satisfy to 
extend the penod of limi- 
tation i 

The plaintiff brought a 
suit on Dec. 22, 1920 on a 
khitfa dated Doc 20 l9l4. 
The ])lamtiff attained majo- 
iity on July 26, 1916 He 
relied on an acknowledg- 
ment dated Jan 4, l9l8 
Is his suit haired^ 

(A E Aug 1929) 

What aie the essentials 
ot a valid acknowledg- 
ment? (A E. Aug 1930) 

A inomissory note is 
dated .)ih Maich 1893 The 
(liawer gives an acknow- 
ledgment in respect ot it on 
5th Apiil, l89(» and makes 
jmit-pavment on 9th Sept 
1897 The payee tiles a 
suit on the note on 6th 
Sept 1900 Is the suit 
within time i 

(ACE March 1928) 

lAns Vide Ait. 73. Any 
suit on the note becomes 
baned atter 5th March 
1896 The acknowledg- 
ment made aftei wards on 
5th April 1896 will not 
avail, nor the subsequent 
pait-payment ] 
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When does an acknow- statement or replication ’n Court either in the suit or in a previous 
ledgment ^ve hmitation ^ Record of Rights prepared at Settlement and 

(A. C. E Sept 1930 person sought to l>e charged with liability, a will etc. 


A trading partneinlup 
Ann consists ol A, B A t) 
During the continuance of 
the partneiship A passes 
written acknowledgment of 
a debt, due to D Is the 
acknowledgment effective 
against B and 0 ? 

(A O E Sept 1931). 

[Ans: See sections 19 
and 2l.] 

(a) What aie the requi- 
sites of an acknowledgment 
m order that it may have 
the effect of extending the 
period of limitation ? 

(b) A writes a letter to 
B m which he admits his 
liability for a debt due to 
C Theie is no date wiitteii 
in the letter. Can C lely 
on the letter to save his 
claim from being bailed 
by limitation i 

(A U. 1912). 

[Ans : 0 may rely upon 
the letter to save his cdaim 
from being barred by limi- 
tation , hrstly because the 
acknowledgment need not 
to be addiessod to the 
person entitled, and second- 
ly, because the date of 
acknowledgment may be 
pioved by oial evidence 
Vide Haitley v Whaiton 
11 A & E 934, Naia^aiia v. 
Venkatramana, 2') Mad. 
220 (P B ; } 

Explain what do jou 
understand by the 
expression “acknow- 
ledgment ” Is it necessary 
that the acknowledgment 
must be one which. 


SignecL — Tlie acknowledgment must he signed eitlier personally 
or by an agent authorised m this behalf. Question often arises as 
to what IS proper signing. Initials constitute sufficient signatui’e. 
(1) The affixing of a seal or stamp on winch the name of the 
signatory is impressed is a sufficient signing within tlie meaning of 
this section. (2) 

It IS not necessary that one must write one’s name* Making Ins 
mark by an illiterate debtor is sufficient- “ Sfgn should, with re- 
ference to a person who is unable to write, inchulo his mark (3) 

The signature need not necessarily be at the end. As long as 
the document is signed in such a way as to make it appear tliat the 
acknowledgment is that of the principal and that he is the real 
author of it, it does not matter what the form of the instinment is or 
in what part of it the signature occiii's, and it matters not whether 
the agent signs in the name of himself or of liis principal* (4) 

Tlie signatui’e need not l>e formally suTijoined or added, unless 
it appeals tliat such signature was intended oi, unless the writing 
would be incomplete in itself as an admission without a signature. 
(5) So tlie wilting of specified words at tlie top and bottom of a 
letter, and shown to be the Ubual way by persons of a certain class 
of authenticating a letter, was held to be sufficient signature within 
the meaning of the section. (6) So also, according to the custom 
and practice of Xatnkofctai Cliotties, who do not sign their letters 
at the foot but l)egin by saying that the letter is from such and such 
a firm, the name so written is a sufficient signature. (7 ) 

fl] Aminayep V Yalunnilai, 15 Mad. 261 (264). Contra Lakshraana- 
cbaytilu v. Venkataramanuia, A I II. 1926 Mad. 827 — hetd an 
acknowledgment meiely beaiing initials instead of signature 
IS not proper. 

[2] Oonwihai Rom v Sailak Muhammad, P. R of 1883 

[3] Sec 3 of the (leiieral Clauses Act 

[4] Mohesb Lai v Busat Kuiimree, 6 Cal 340. 

[5] Kwaja v Venkatiajai, 2 Mad. H C. 79. 

[6] Gangadhar v Shidi amappa, 18 Bom 586. 

[7] Muthia V. Kuttayan, 18 M. W N. 42, 43 I, C. 20. 
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Kajahs, Maharajas and great Zemindars often sign without any 
name. They simply put down the words “ Sree’* or “ Maharaja *’ or 
the name of the place. Such a signature is sufficient. 

Acknowledgment to whom* — According to the terms of Expla- 
nation 1 ^‘an acknowledgment may he sufficient though it is 

addressed to a person other than the person entitled to the property 
or right.*’ An acknowledgment to whomsoever made is a valid 
acknowledgment, if it be an acknowledgment pointing out with 
reasonable certainty to the liability in dispute or the rights out of 
which that liability arises as a leg'll consequence, (l) An acknowledg- 
ment is not required to be addressed to (tny person, much loss to the 
creditor or some person through whom he claims. (2) 

“Against whom the right U claimed.** — The section does not require 
that the person making an acknowledgment should have an interest 
in the property, in respect of winch the acknowledgment was 
made at the time when the acknowledgment was given. It is 
sufficient if the acknowledgment has been made by the person 
against whom the right is claimed, (3) 

Unstamped acknowledgment. — The admissibility of a written 
acknowledgment in evidence is sometimes questioned on the ground 
that the writing does not bear a stamp , An unstamped acknow- 
ledgment of a debt, which lequires to be stamped undei Art 1 
of the Stamp Act, cannot be used for any purpose^ and accordingly 
it is valuelesss to save the statute of limitation. An acknowledg- 
ment of liability under this section is not, merely as such, 
liable to a stamp duty under Act. 1 of the Stamp Act. Whether 
the document comes under Act, 1 of the Stamp Act is a question 
which depends in each case upon the writer’s intention. It must 
have been written with the intention of supplying evidence 
of a debt . (4) 

1 .1] GuiuCharanv Sureiidra, 19 0 W. N. 263 

&ee also Bhagwan v. Madhav, 46 Bom. 1000, 24 Bom L. 11 713. 

[2] Maniiam v* Both Bnpchand, 33 Cal 1047 (PO), Hiralal v. Naisilal, 
37 Bom. 326 (P C ) 

[3] Jugal Kishon v. Fakiuddin, 29 All. 90. 

[4] Mul]i v Lingu, 21 Bom. *^01 (F. B.). Bee also 89 Cal 789, A I.K 

19^5 Mad 1215. Art. 1 of the Stamp Act- “ An acknowledgment 
of a debt, exceeding Rs. 20 in amount or value written or 
signed by, or on behalf of, a debtor tn order to sujyply emdence 
of such debt in any book (other than a banker’s pass-book) or 
on a separate piece of paper, when such book or paper is loft 
in the creditor's possession must bear one anna stamp, provided 
that such acknowledgment does not contain any promise to 
pay the debt or any stipulation to pay interest or to deliver 
any goods or other property,** 


IS addiesbed to the credi- 
tor V (A. U. 1913) 

(a) What are the re- 
quisites ot an acknowledg- 
ment which has the effect 
ot extending the period oi 
limitation ? 

(b) A debtor in a letter 
to his cioditoi says, “If I 
have to stump up the 
soonoi it IS done the better 
though it would be against 
all my ideas of justice and 
right ” Is this a sufficient 
acknowledgment ? 

(A. U. 19191 

[Ans * (b) This aoknow- 
lodgment is insufticient. 
The statement in the letter 
IS too vague and indistinct. 
Thoio IS practically no 
admission of any existing 
liability. See 6 All. H. C. 
306] 

State the conditions un- 
dei which an acknowledeg- 
mont ot liability can bo 
ellectivo in giving a fresh 
pciiod of liimtion 

(A U. 1924) 

Explain and illustrate 
the following. “An ack- 
knowlodgment vitalises the 
old debt tor another statu- 
toiy period dating fiom the 
time ot acknowledgment ” 
(A. U. 1927) 

What suffices to give a 
fresh stait to the poiiod 
ot limitation in the case 
ot a debt due ^ 

(P U. 1918) 

(a) What are the requi- 
sites of a good ackiiow- 
ledriicnt ? 

(b) A writes to B, 1 

admit your proimssoiy 
note but it was unstamped 
and I am not going to pay.* 
Is this a good acknowledg- 
ment ? (P. U. 1920i 

[Ans: (b)This is an illus- 
tration of sufficient ac- 
knowledgment The fact 
that theie is a refusal to 
pay IS quite immaterial. 
See Expl. L] 

What 18 the ponod of 
limitation prescribed foi a 
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suit extended b> acknow- 
ledgment ? 

(C. U. 1923) 
(C. U. 1927) 

What do you understand 
by acknowledgment of lia- 
bility undei the Indian 
Limitation Act ? What is 
the effect of it ? 

(C. U. 192fi) 

State the lequisites of a 
valid acknowledgment ot 
liability for the puipose 
of renewing the poiiod of 
limitation. Can an infant 
make a valid acknowledg- 
inent? (0. U 1928) 

Discuss the requisites of 
a valid acknowledgment 
which would give a fresh 
stait of limitation undei 
1. L. A. 

(C U19^0) 

Can a Hnzukhata or an 
acknowledgment of liabi- 
lity signed by the debtoi 
and made within the ponod 
of limitation loim the basis 
ot a suit V 

(A. £ Aug 1926) 

[ Ans Such an acknow- 
ledgment implies a pioniiso 
to pay the debt and can 
toim the basis of a suit 
Vide Ghunilal v Laxman, 
23 Bom. L. B 606,) 


Unregistered acknowledgment. — The fact that an acknowledg- 
ment of a pecuniary liability is found in an unregistered deed 
relating to land does not prevent the deed being given in evidence 
in respect of the pecuniary liability (1) If, however, the ac- 
knowledgment weie in respect of a right in immoveable property, 
the provision of the Registration Act would have to be taken into 
consideration, and its admissibility would depend upon whether it 
was required to be registered oi not, (2) 


Succesiive acknowledgments. — Wheie there has been a senes 
of acknowledgments extending through a number of years, each 
within three years fiom the date of that immediately preceding, 
a suit brought for the recovery of the debt, within three years from 
the last acknowledgment, is within time. (3) 


RuzukhaU. — The liuzu or adjustment of an account can 
operate either as a revival of .in original promise or as evidence of 
a new contract . If it is to be used as an acknowledgment giving 
a fresh starting point computing a new period of limitation, it must 
be made in wilting and signed before the expiry of the period 
presciibed. It it is to be used as evidence of a new contract 
furnishing a basis for a new cause of action, it must contain a 
promise in writing as required by sec, 25 of the Contract Act. 


Effect of a valid acknowledgment. — The effect of a valid ac- 
knowledgment is not to extend the period of limitation, but to give 
an entirely new period running from the date of the acknowledg- 
ment. Ill calculating such period tlie date of the acknowledgment 
Will have to be excluded. 


If an acknowledgment is made in favour of a minor, the new 
period of limitation is to be computed from the date when the 
plaintiff becomes a major. 

An acknowledgment of a part of debt will keep it alive to that 
extent. 


[1] Nundo V. amsooke, 6 Cal 215, 

[2] Faki V. Khotu 4 Bora. 590, 

[3] Mohesh v. Busant» 6 Cal, 340 
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Sub-section (2). — This must be read to-getheB with sections 65 
and 91 of the Indian Evidence Act. 

Explanation 1. — This explanation points out certain ciicum- 
stances which vv ould not affect the validity of an acknowledgment. 
An acknowledgment would be sufficient and valid even if it 

(a) omits to specify the exact nature of the property or 

right, or 

(b) avers that the time for payment, delivery, performance 
or enjoyment has not yet come, or 

(c) IS coupled with a claim to a set off, or 

(d) is accompanied by a refusal to pay, deliver, perform 
or permit to enjoy, or 

(e) IS addressed to the person other than the peison 
entitled to the property or light. 

**Agent duly authorised.” — This IS explained in sec. 2l, clause 
(1). The words ^‘duly authorised in that behalf’ do not mean 
“expressly” or “specially’’ authoiised: they are merely the proper 
description of an agent acting within the scope of his powers, 
ordinaiy or special. The authority contemplated in this section 
may be even implied; it need not be in writing. 

An acknowledgment by the guardian, committee or manager 
of a person under disability, by an agent duly authorised by such 
guardian etc. is within this section. 

A guardian appointed under the Guardians and Wards Act is 
an ‘^agent duly authorised*’ within the meaning of this section and 
is competent to sign an acknowledgment of liability in lespect of a 
debt, provided it be shewn that the guardian's act was for the 
benefit of the ward. (1) 

Similarly, an acknowledgment by a natural guardian will give 
a fresh start for limitation, if it be shewn that the acknowledgment 
was for the benefit of the minor. (2) 

The manage! of a joint Hindu family has the same authority 
to acknowledge as he has to create debts on behalf of the family, 

[1] Annapaganda y. Sangadig^apa, 26 Boni. 221 (FB ) 

[i] Bhnlh V. Nanalal, S, Bora. L.B. 812; Bara Charan v. Gaya, 30 All 429 
(F.B, 


Points out certain oir« 
ciimstanoes which would 
not aftect the validity of 
an acknowledgment, 


The moaning of “agent 
dnl> anthoiised/ . 


An acknowledgment by 
a guaidian appointed under 
the Guardians and Waids 
Act will give a fresh start 
tor limitation. 


So also an acknowledg- 
ment byanatuial guardian. 


Gan the manager of a 
joint Hindu family extend 
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limitation by acknowledg- 
ment of a joint liability ? 

(P. U. 1919) 


An acknowledgment by 
the Couit of Walds gives 
a fresh starting point of 
limitation. 


So also an acknowledg- 
ment by a receiver oi a 
paitneiship finn. 


Similaily an acknowledg- 
ment bj a legal piacti- 
tioner. 


An acknowledgment by 
defendant's ex-agent can- 
not pi event the operation 
of limitation, if agency is 
terminated to the know- 
ledge oi the plaintiff. 


The Courts of first ins- 
tance aie entitled to take 
judicial notice of the 
invariable practice oi 
trade creditois in South 
India. 


(Vide the new *sub-seciion (3) of sec. 21 recently added by the 
Amendment Act of 1927.) But where a creditor deals not merely 
with the Karta of the family, but with all the membeis as co- 
obligors, he cannot rely on an acknowledgment made by the Karta 
as an acknowledgment made on behalf of all the members, (1) 

The Court of Wards has power to make acknowledgment of a 
debt due by* the ward which w^ould bind the ward and give a fiesh 
starting point of limitation. (2) 

A receiver of a paitnership Arm may be a person authorised to 
make an acknowledgment binding on the fiim, if the acknowledg- 
ment was necessaiy for the preseivation of the paitneiship assets. 
His powder to acknowledge a debt depends upon the power conferied 
on him to do so, (3) 

An acknowledgment by a legal practitioner will be a valid 
acknowledgment to bind his clients. An attorney is a duly 
authorised agent and an admission made by him in a letter to the 
attorney of the opposite paity is a sufficient acknowledgment. (4) 

An acknowledgment signed by the defendant’s ex-agent, whose 
agency has terminated to the knowledge of the plaintiff, cannot 
pi event the operation of limitation. (5) But if the termination of 
agency (by death of the master) had been unknown to the plaintiff, 
the acknowledgment made by the gomasta after the death of the 
master would be valid and would save limitation. (6) 

As to acknowledgments made by a Hindu widow, one of several 
joint-contractors, partners, executors or mortgagees see sec. 21. 

Judicial notice —It is almost invariable practice of trade 
creditors in South India to insist on a written acknowledgment in 
their books being made by the debtors as a condition of giving credit 
and engaging in funher transactions. This is a matter of daily 

[1] Narayana v. Venkataramana, 25 Mad. 220 (P.B.) 

[2] Hashbehary v. Anand, 43 Cal. 211. 

[3] Lakshumanan Chetty v. Sadayappa Chettyi 35 M.L.J. 571, 48 I. 

C. 179. 

[4] Rungo Lall v. Wilson, 26 Cal. 204. 

[5] Hinomoyi v. Luchmiput, 6 C.L R. lOl (P.C.) 

[6] Ebrahim v. Chiinilal, 35 Bom 302, 13 Bom. L.K. 264. 
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experience of Courts of first instance and they are entitled to take 
judicial notice of it if relevant and need not require it to be proved 
by evidence in each case. (1) 

llluttrations of sufficient acknowledgments of liability.— lUn^tistioiis of good 

flckuowledgiuents. 

(a) 1 am ashamed that the account has stood so long.” (2) 

(b) “Please send in the account made up to Christmas 
last.” (3) 

(c) “The promissory note winch T gave is unstamped and T 
will not pay it ” (4) 

(d) “ I cannot affoid to pay my new debts mucli less tlie 
old debt I owe you.” (5) 

(e) “I admit the existence of a running account 

My representatives will compare accounts and 

pay what may be found to be due ” ((3) 

(f) As we have informed your client, we are quite willing 

to pay him the lent due under our monrasi 

pattah if he can shew a title to give us a good 
receipt for it that will satisfy out lawyers. If 

he IS unable to produce a perfect title, we are 

still willing to pay him the lent on his giving us 
a substantial indemnity, (7). 

(g) ‘‘I am willing to pay you the sum due by instalments.” 


Illustrations of insufficient acknowledgments * — 

(a) A letter “enclosing a lemittance of Rs. lOO to old 
account ” does not show that a further sum is 
due. (8). 


IllaHtrations of luvalid 
acknowledgments. 


[1] K. R. V. Finn V. tiutharama, 37 Mad, 14U. 

[2] (Jornfoid v Sniithaid, (1859) 6 H & N 13, 

[3J Qnincey v. Sharpe, (1875) I Ex. D 72, 

[4] A good acknowledgment. The fact that there is a lefusal to pay 
IS quite iminatei lal 

fS] Tlie expression of inability to pay is immaterial, 
fO] J5ant hal v Ben* Prasad, A T R. 1925 All 340 

Joharmal v Tliralnl, 7 Pat 238, AIR I9i8 Pat 221. 

[71 Run go Ijall, V Wilson, 2(» Cal 204 An acknowledgment of 
liability is good I even if it is accompanied with a demand of 
evidence of title. 

|8l i^hearman V. Fleming, 5 Ben L R An acknowledgment must 
relate to an existing right or property. An admission o< past 
liability is not such an acknowledgment. 
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The section applie*^ to 
applications tor execution 


A boirows Ils. 10,000 
fiom B in Jan 1916, tho 
rate of inteiest being 6 pei 
cent per annum. A i opavs 
Ks 1,000 in Jan 1918 on 
account. B lilcs a suit 
against A in Jan. 1920 to 
recover the balance Is the 
suit in Time ? 

(B. U Oct. 1927) 

[Ans . The suit would be 
in time provided the ac- 
knowledgment ot the pay- 
ment of the* piincipal ap- 
pears in the hand wilting 
ot, 01 m a writing signed 
by, A or his duly au- 
thorised agent J 


(b) I wish to look to your accounts ; in my own account 
I do not see any amount due to you. Please, 
therefore, send the account. (3) 

(c) ** I admit the loan, but I have since repaid the 

amount/’ (4) 

(d) A lettei written by a railway company to tlie plaintiff 

informing the lattei that the goods have been 
lightly deliveied to a thud peison under an 
indemnity bond, and tliat the plaintiff’s claim 
cannot be entertained is not an acknowledgment 
of liabilitj^ (5) 

(e) The plaintiff* consigned some bags to be dehveied to 

the consignee but they were not delivered, and 
the Kailv^ay (’ompany wiote a letter to the 
plaintiff informing that the bags weie lying at 
a ceitain place and that the plaintiff might take 
deliveiy if he liked. — The letter did not amount to 
an acknovNledgment . (6). 

Explanation III —This pait of the section is new and is 
intended to make it cleai that the provisions of the section apply 
to applications tor execution, 

20 Effect of payment of interest at such or of part payment of 

principal. — (1) Where interest on a debt or legacy is, 
before the expiration of the prescribed jieriod, paid as 
such by the person liable to pay the debt or legacy, or 
by his agent duly authorised in this behalf, 

Or where jiait of the principal of a debt is, before 
the expiration of the prescribed period, paid by the 
debtor or by his agent duly authorised in this behalf, 

a fresh period of limitation shall be computed 
from the time when the payment was made: 

[3] Thore is no admission of the existence of a debt 
[41 Rangasann v. Thangavelu. 42 Mad 637 An allegation that 
a debt h s been discharged is not an aekmAvledgnieiit, liecanse 
it 18 tantamount to a denial of the debt. 

[6J Liidhomal v Secretary of State, 13 S. L R. I. 

[ft] Mutsaddi LrIv B, B. & C. I. Ry. Co . 42 All 390 (393). 
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Piovided that, save in the case of a payment of 
interest made before the 1st day of January 1928, an 
acknowledgment of the payment appears in the hand- 
writing of, or in a writing signed by, the person 
making the same. 


Effect of receipt of produce of mortgaged land. — (2) Where 
mortgaged land is in the possession of the mortgagee, 
the receipt of the rent or produce of such land shall 
be deemed to be a payment for the pttrpose of stib- 
section (1). 


Stato tho oiroumtitancea 
in which an acknowledg- 
ment or part-payment of 
the principal extend the 
peiiod ot limitation. 

(B. U Maiob 1922.) 

When will an aoknow- 
ledgmont of a debt and 
payment in pait serve to 
extend the ponod of limi- 
tation ? 

(B. U. Got 1923) 


Explanation — Debt iticltides moiiey payable under a 
decree or order of Court. 


NOTES. 


Sub-aection (l) explained. — This section provides that a fresh 
peiiod of limitation will be computed in the following cases of 
payment : 


(1) Where interest is paid on a debt or legacy provided 
that 

(a) it is paid as such^ 

(b) it is paid before the expiration of the pre- 
scribed ponod, 

(c) it is paid by the person liable to pay the debt 
or legacy; or by his agent duly authorised in this 
behalf, 

(d) save in the case of payment made before tho 
1st day of January 1928, an acknowledgment of 
of the payment appears in the hand- writing of, 
or in a writing signed by; the person making the 
same. 

(2) Where part of the principal is paid provided that 

(a) it is paid before the expiration of the prescribed 
period; 


A & B jointly passed a 
Khata to C and borrowed 
lls 500 111 1917 A made 
certain part-payments tbere- 
aftei to 0, 111 1918 and 
1919 and made endorse- 
ments about the payment 
in las own hand lu the 
Khata B only put his 
bignatuie below tho en- 
doiscmonts C Hied a suit 
ill 1921 on the balance of 
tho account against both 
B objected on tho ground 
that the pait-paymonts 
made by A did not save 
limitation as aghinst him 
and tho suit was conse- 
quently haired against him 
Would the contention pre- 
vail P Give reasons. 

(B. U. Oct. 1923) 

[Alls . The contention 
would not pro\ail It is 
enough it tho writing is 
made by tho debtor (A) 
paying the debt and is 
signed by both the debtors, 
because under this section 
it IS sufficient if the fact 
of payment appears m the 
hand- wilting of the per- 
sons making the same. 
Vide Devchand v. Jam- 
shedji, 25 Bom L. R. 354. 
A. I. R. 1923 Bom. 369.] 
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(b) it is paid by the debtor or his agent duly 
authorised in this behalf, 

(c) ail acknowledgment of the payment appears in 
the haud-wnting of, or in a writing signed by, 
the person making the same. 


A lent Bs. 5,000 to B iii 
Jan. 19l0, In Doc 1918 
B gave his own cheque tor 
Bs 500 as pait-payrneiit 
In Nov 1921 B acknow- 
ledged his liability to pay 
the debt and thereaftoi 
for one year owing to ill- 
ness he lived at Baioda 
In Sept 1925 A tiles a suit 
to lecovei the balance B 
pleads limitation How 
will >ou decide the case i 

(B U Oct 1925 ) 

[Ana • Suit is within 
time. Payment of Dec 
l9l8 IS guvoiiied by sec 
2o , acknowledgment of 
Nov 1921 is go veined bv 
Sec. 19 and his stay at 
Baioda is go veined by sec 
18.] 

When does payment of 
Intel est extend the poiiod 
of limitation? 

(B. U Oct 1928) 

When and to what extent 
will an acknowledgniGiit 
and a part-payment save 
limitation ? 

(B U Oct. 1929) 


Sectiona 19 and 20 compared. — Section 20 does not pie- 
vent the operation of section 19, and the two .sections are not 
mutually exclusive. A payment though it may be ineffectual as 
payment under sec. 20 may nevertheless be treated as an acknow- 
ledgment under sec. 19, if it fulfils the requirements of that 
section. Sec. 19 only operates against the person who make.s the 
acknowledgment, but sec. 20 makes part-payment good 111 favour 
of any suit 011 that liability. An acknowledgment under sec 19 
need not be addressed to the person entitled, but a part-payment 
under sec. 20 must be made only to the peison entitled to 
payment.” (1) Sec. 20 deals with part-payments and so is confined 
to debts and legacies, while acknowledgments under sec. 19 
being general, apply to any ricrht 01 property. 


Before the expiration of the preveribed period. — As in the 

ca.se of acknowledgment; payment must l>e made before limitation 
has run out. The words ‘prescribed period’ 111 the section mean, 
not the period prescribed for the payment of the debt, but the 
prescribed period of limitation for the suit. (2) 

The word “proscribeil'’ means the period prescribed in the 
1st schedule, and not the period within which the plaintiff may 
bring his suit, Therefoie, if interest is paid after the expiration 
of the period of limitation,though before the plaintiff can bring a 
suit owing to the intervention of the vacation, it is of no avail. (3; 


Intereit.— The word ‘ interest ’ means interest or any part of 
the interest due. 


fl] H. 0 Mitra'a I. L. A, P 182. Venkatakriahniah v. Siibbara 
yudu, 40 Mad. 698. 

[2] Kimaebuk v. Hamlal, 6 Cal. 815. 

[3] Debendra v. Kartic, 55 Cal. 1210. Cmtm. 49 All. 67; A I. B. 
1928 Nag. 192. Vide P, 84. 
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Intereft at such. — The principle underlying the provisions 
of the section is that any payment of interest as such is an acknow- 
ledgment of the existence of the debt and from such payment the 
law raises an implication of a promise to pay the principal just as 
it does from a simple acknowledgment in writing. 

The payment must be such that from it the promise to pay can 
be inferred in fact and not merely implied by law, in other words, 
the payment must be of an unambiguous charactei. If the payment 
18 of ambiguous chaiacter and if it is open to the creditor to make an 
appropriation according to his choice, the payment cannot be 
treated as a payment of interest as such. To bring a case within 
this section it is not essential that the debtor should, on the oc<ta- 
sion of every payment, state specifically that the payment is made on 
account of interest as such, it is sufficient if ciicumstances exist 
which make the conclusion iriesistable that tlip payments must have 
been made on account of inteiest. (1) 


A passed a rent note fqr 
one year to B on the let 
of Jan 1909. The date 
lixed for the payment of 
rent was Slst Dec, 1909. 
On the 1st of Jan. 1911. 
A made ^art-payment of 
the lent. B wrote it on 
the rent note, and A signed 
the eudoisement. B sues 
lor the remaining rent on 
the 1st of Dec. 1914. Is 
the smt m time ? 

(B. U. March, 1920) 
[Ansj. The suit is not in 
time The xeason is that 
the suit is tiled more than 
thiee years alter the part- 
paj mont.] 


The payment of inteiest must be as such, t. e., that the amount 
should be paid with the intention that it should go towards interest 
and there must be something to indicate that intention. The con- 
duct of the parties may be looked into but the mere appropriation 
by the creditor of these payments to interest is not such an indica- 
tion. (2) 

The question whether a payment of inteiest can be said to be 
interest as such is a question of fact in each case. 

When payments are made towards a debt but there is nothing 
to show whether they had been made in respect of principal or 
inteiest, the Court is entitled to find out on the evidence for what 
purpose the payments were made. (3) 

It has been repeatedly held by the Courts in India that if a 
geueial payment should be made by a debtor, and a creditor should 
appropriate a portion of it towards interest, that would not amount 
to any payment by the debtor of interest as such and would not 
have the effect of saving the claim from the bar of limitation. (4) 

[1] Oharu Chandra v. Karam Bux, 43 I C. 812, 27 C L. J. Ul. 

12] Mohammud v. Bank Instalment Co. Ltd. 31 All .495. 

(3 Hemchaudra v. Puma, 44 Cal 367. 

[4] Ammalu v Narayan, 50 Mad. 549. 


On Nov 12, 1913, D exe- 
cuted a piomissory note m 
in favour of O for Bs, 1,500. 
On the back of the promis- 
soiy note were endorsed 
the amounts and the date 
of payment. The last pay- 
ment was made on 2 1st 
Apiil, I 9 I 6 On the 6th 
Nov. 1916 D wioto in his 
own hand-writing on the 
back ot the promissory 
note the words “ Total 
Bs 671/12, Vasul dated 6th 
Nov 1916” and puts his 
signature. On the 24th 
iSept 1919, Q sued D to 
recover the balance under 
the promissory note. 
D contends that the suit is 
barred by limitation. Test 
the soundness of the conten- 
tion (A. E. Feb, 1924). 

[Ans The period of 
limitation is extended 
under sec *20 The conten- 
tion of D IS not sound ] 
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,Wh6ii and m what way 
does the payment of inte- 
rest save limitation? Has 
part-payment of principal 
any effect on the limitation? 
If so, under what circum- 
stances ? (A. E. \ug. 1925) 

A debtor, who could 
write, made a payment to- 
wards the debt. That pay- 
ment was recorded by a 
servant of the creditor on 
the back of the bond and 
the same was signed by the 
debtor. 

The endorsement merely 
stated that the amount was 
paid towards the debt but 
it did not appear whether 
it was pnncipal or interest 
Would the endorsement 
be sufficient to give a new 
starting point of time ? If 
not, would it be of any 
use otherwise to give a 
starting point of limitation? 

(B. E. Feb 1926). 

[Ans: Payment by a 
debtor to his creditoi in 
reduction of the general 
balance of account against 
him but without intimating 
that any such payment was 
to be appiopnated in satis- 
faction of the interest due 
IS not payment of interest 
“ as such ’’ Damodar v. 
Jankibai, 5. B LB, 350. At 
the time where this ques- 
tion w/is asked, i e , in 1926 
the payment could not 
operate as part payment 
because it was not in the 
hand-wnting of the debtor, 
but under the present 
amended sec 20 of the 
Limitation Act the pay- 
ment would operate as pait- 
payment for it is signed by 
the debtor It may also 
operate as an acknowledg- 
ment.] 


Under the terms of the bond any money paid was to be 
applied first in payment of interest and next in payment of princi. 
pal The debtor paid several sums from time to time. Held that 
having regard to the terms of the bond and finding of the Court 
that payments were appropriated on account of interest, it might be 
safely assumed that payments were made on account of interest as 
such. (1) 

A debtor paid a certain sum on a certain day to his creditor 
without declaring whether it should be appropriated towards inter- 
est or principal but with knowledge that according to the usual 
practice the payment would be appropriated to the interest then 
due. Held that the Court should have drawn the inference that a 
payment so made was made with the intention that it should be so 
appropriated. (2) 

If a debtor places the creditor in the possession of the former’s 
property under an agreement that the creditor is to appropriate the 
rents and profits in lieu of interest, the appropiiation by the creditor 
IS sufficient payment of interest as such. 

So, when a mortgagee in possession appropriates the rents 
and profits in lieu of interest (under an express agreement to that 
effect), there is sufficient payment of interest as such. (C/i sub 
section (2) of sec, 2o). 

The rendering of service is equivalent to payment of interest 
under this section. (3) 

Part-payment of principal. - ** The words ^as such’ should not be 
read into the second para of sub-section (1) ; the law does not require 
that the part-payment of principal should be made as such ; i, 6., the 
law does not require that the words 'part-payment of the principal, 
should appear in the entry; it is the fact of payment which should 
appear in the writing of the person making the same. Therefore, 
where a sum of money in part-payment of the principal 
was sent by the debtor to the creditor along with a letter 

[1] Gopinath ▼. Hardeo, 3l All. 285. 

1 2 J Siva Kumari v. Bishwambhar, 46 I. C. 532. 

[3] Swaminatha v. Mandiayan, 35 I. C 480. 
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m the haiul-wiitiiig of the debtor, but it. was not expiessly stated 
that the amount was paid ‘ lu part-payment of principal,’ held that 
the payment was a good payment and saved limitation (1) 

**The proviso lequires not that the pai t-payment of the princi- 
pal as such should appear in the hand-writing of the person making 
the payment, but the fact of payment should so appear. It is to be 
obsei ved that the V ords 'as such’ have been expressly applied by 
the earlier part of the section to the case of a payment of interest. 
The omission of these words in the pioviso i elating to a pai t-pay- 
ment of principal would seem to imply that all that is lequired to 
be attested by the hand-wi iting of the person making the payment 
is the fact of payment.’’ (2) By the Amendment Act I of 1927, 
the words “fact of payment ’’ have been changed into the woids 
" acknowledgment of payment.” 

Under this section the payment is viewed from the stand- 
point of the debtor and hence the determining factor is the 
intention of the debtor in making the payment and not that ot 
the creditor in appropriating it Where, therefore, the debtor 
makes payment to his creditor, whom he owed two debts, the 
mere appropriation of the payment by the creditoi, to one of the 
debts, cannot, in the absence of evidence to show debtor’s inten- 
tion, save limitation in respect of that debt (3) 

“it the part-payment is made within the period of limita- 
tion, the mere fact that the wilting evidencing the payment was 
made after the peiiod of limitation had expired would not render 
such hand-writing useless for the purpose of saving a claim from 
the limitation bar. This section requp’es that the must 
be made within the period of limitation, it does not require that 
the irritnujf should be made betore the expiration of this period. 
It oniy requires a writing as the mode of proving the fact of 
payment.” (4) 

Mode of payment. — The section does not specify any particu- 
lar mode or form of payment and there are manv modes in which 
payments may bo made. It can be made in any form which may 

[1] CurlnudcM v. Alxliil Hamid, 43 All. 216 (il9) H C 

I L. A. P 187. 

[2] /wi re Ambrose Summers, 23 Cal 5«2 

[3J l»aimia Lai v. Ram Sing, 10 Lah. 750, 

f4] Venkatasiibba v Appusundaram, 17 Mad 92, Ramprasad v. 

Bmailat. 19 N, L. K. «, 71 1.0. 17. H 0. Mltra s I. L. A P 188 


When does payment ot 
Intel ost seive to extend 
the period ot hmitatiou ? 

(A E Ang 1929) 

Undei what ciicmmtan- 
cos will part-pavment of 
the principal m the case 
of a debt extend the 
peiiod piesciibed for bring- 
ing SQlt ^ 

(A E Sept. 1931) 

Has the payment ot 
luteicst 01 part-payment ot 
piincipal any eUect on the 
peiiod of limitation pio- 
vided for the leooveiy of a 
debt f If so, under what 
ciicumstances ? 

(A. U. 1911) 

State concisely the law 
with legal d to the debt 
in giving a fresh starting 
point ot limitation 

(A. U. 19 ‘4) 

What IS the eftect ot part- 
payment of principal or 
payment of interest on 
limitation f 

(A U 1917) 

When does the payment 
of iiiteiost or part-payment 
ot piincipal give a fiesh 
stai ting point of limitation/ 

(A U 1923) 

State the lequisites of 
pait-pnyment of the pimci- 
pal, so that the peiiod ot 
limitation piovided by the 
Indian Limitation Act may 
he extended 

(C U 1924, 192(1) 

Discuss the effect ot pa> - 
inoiit ot iiiteiest or part- 
pa>niont ot piincipal on 
the peiiod ot limitation. 
Is thei e any special provi- 
sion as to part-payment of 

the principal to save 1 mu- 
tation ? 

(0 U. 1925) 
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[An«: Befoie UieAmend- 
moiit Act 1 ot 1U27, theic 
was a special pioMmon as 
to part-payinont of the 
principal oi a debt to sn\ e 
limitation It was jiio* 
vidod that the pai t-pnyineiit 
of a debt must appeal 
in the hand-wiitiiig oi the 
person making the pa>- 
niont By the Amend- 
ment Act oi 1927 this pro- 
vision has also been 
extended to the case ot 
interest In othoi woids, 
while under the old law, 
the hand- wilting ot the 
payer was necessaiy in (he 
case ot pait-pa>ment of 
piincipal alone, nndei the 
now law, the hand-wuting 
of, or a wanting signed 
by, the payei shall bo ne- 
cessaiy in the case of pay- 
ment of Intel est also ] 

On 1st Jan 1918 A 
passed a pioinissoiy not(‘, 
payable on demand in 
favour of W foi Rs 5,000 
for value leceivrd On 20(li 
1918 Bee A gave his own 
cheque to B toi Rs 2,000 
in pait-pa>inent and the 
same was duly honouted 
B files a suit against A loi 
the balance on 2tst Dec 
l92l. Is the hint in tune 
Give reasons 

(B U March, 1922) 


be agreed upon between the parties It must be of such a nature 
that it would be a complete answer to a suit brought by the 
creditor to recover the amount ; Payment may be in goods, in 
the shape of a new bond passed for interest, by settlement of 
accounts lietween the parties or by receipt of produce of laud. 

Payment by Cheque. — With respect to payment by cheque 
there is a difference of opinion in the High Courts. 

The Calcutta High Court has held that cheque signed by a 
debtor m part-payment of the principal and received by the 
creditor a® such would save limitation as contemplated by the pro- 
viso. [l] Times runs from the date of the cheque and not from 
the date of its encashment But if a cheque is handed over to 
the creditor on the 5th Jaiuiaiy after banking houis, the Court 
will presume that the payment was made on tin* 6th January. (2) 

In a Puiiiab case it was held that a simple payment by 
cheque was a mere order for payment and not payment itself and 
so unless it is proved that it was given as a pai t-payrnent, it will 
not save limitation. (‘^) 

Madras and Allahabad High Courts held that the only 
evidence of endorsing a cheque by the debtor’s hand-writing was 
not sufficient to keep alive the creditor’s claim (4) 

The Allahabad High Court, however, ob'soivos that if there 
IS evidence that the cheque was in fact received by the creditor as 
payment, and his account was credited with the amount of the 
cheqius then of course the cheque operated as a payment to save 
limitation. (5) 


Payment of interest bv 
a person liable to pay the 
Uebt or legacy or by his 
duly authorised agent 
Part-payment of the pimci 
pal by the debtoi himself 
or b> his duly authoiised 
agent 


By whom payment mutt be made. — Under the section payftient 
of interest on a debt or legacy must be made by a person liable 
to pay the debt or legacy or by his duly authorised agent; and a 
part-paymeut of the principal of a debt must be made by the 
debtor himself or by his duly authorised agent. 

fl] Kedar Nath v. Diiiobandhu, 42 Cal. 10+3. 

[2] Maurice v Morley, A I. b. 19^6 Cal. 937. 

[3] Sirdar Bachittar Singh v. Jagun Nath, I. P. R. 1897, 

[4] AJackenzie v, Tiruvengadathan 9, Mad 271 , Ramchandar v. 

Chandi Prasad, l9 All. 307 

[.51 M. B. Singh & Co., v. Siroai A Co., A. I B. 1930 All. 392 (394). 
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‘‘Person liable to pay^’ is not contiued to a person personally 
liable to pay the debt. The purchaser of the equity of redemption 
of property subject to a mortgage is, so long as he retains the 
ownership of the equity of redemption, comes hereunder and a 
payment of inteiest by him gives a fresh starting point of limita- 
tion to recover the mortgage deht» (1) 

Payment may be made by any person who is liable, or inter- 
ested or, entitled to pay, or who is in such a relation to the debtor 
that a payment by him operates as an admission by the debtor. 

Payment by a stranger is not sufficient. If a person trans- 
fers his property to anotheV absolutely (e. g. by way of gift), he 
IS thereafter a mere stranger, and consequently payments made 
by him after the transfer, ought not, on principle, to be binding 
on the transferee. 

Where the common agent of the loint-debtors paid interest 
on the joint debt out of joint funds under express instructions 
contained in the instrument of his appointment, it is such a 
payment as is contemplated by the section. 

A part-payment, by one of several persons liable to pay can- 
not keep alive’the right of the creditor against any of the persons 
so liable other than the person making it. (2) Put a payment of 
interest by the managing member of a joint Hindu family saves 
limitation as against the other members of the family as he is their 
agent within the meaning of this section, (3) (See sec 21.) 

Agent dnly authorised. — See notes under sec. 21. 

Payment to whom.— Unlike Art 183, this section does not 
expressly say to whom the payment must be made, but it is sub- ’ to ^hroreditm^or hw 'duly 
mitted that payment must be made to the creditor or lus duly ‘luthonsed agent Pay- 
authorised agent under this section. A payment to the person ettectual. 
having no authority to receive it is not sufficient. In other words, 
payment to a stranger is ineffectual. 

[1] Ihnban Mohan v Ram Gobinda, 54 Cal l79. 

[2] Ahasan v. Dakhini, 27 All, 575. 

[3] Sharda Charan v, Durgaram. 37 Cal 481. 
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Tho pro\ mo 1ms been 
ftobstitotcd by tho Indian 
Limitation Aineinlinont Aot 
I at 1927 


Payment to a third party is sulttcient, if made at the creditor’s 
request and under an agreement that it shall in part-liquidation 
of the debt. 

Proviso : old and new compared. — The proviso to sub-section 
(1) has been substituted by the Indian Limitation Amendment 
Act, 1927 (Act I of 1927) in place of the old proviso which stood 
as tollovvs : 

“Provided that, in the case of part-partmciit of the principal of 
a debt, the fact of the payment appears in the hand-writing' of the 
person makinof the same ” 

This substantial change has been introduced in the section in 
pursuance of the following recommendations of the Civil Justice 
Committee • ^ With regard to section 20, we think that the provi- 
sions of danse (1) as they stand lead to a number of frivolous suits 
long attei the period of limitation prescribed It is easy in the first 
place for the plaintitt to say that within the time fixed the defendant 
paid him one rupee and two rupees as interest He attempts to 
prove such payment by adducing oral evidence which takes up much 
valuable time, but ultimately the suit is, in most cases, dismissed. 
There is no reason why the payment of interest should stand on a 
different tooting from the part-payment of the principal of a debt. 
In the latter case the proviso to clause (1) euacts that the fact of 
payment should appear in the hand-writing of the person making 
the same It seems to ns that the payment of interest should also 
be subject to the same conditions as the part-payment of principal. 
There does not seem to be any reason for providing for payment of 
inteiest as sitr/i, so long as any portion of the sum paid can be 
appiopnated for that interest, ^foreover, having in dew our 
recommendation that the payment of interest should be also in 
writing, the words would lose much of their importance. 

( 1 ) 


Under the old proviso the hand- writing of the payer was 
necessary in the case of part-payment of the principal alone. But 
under the new proviso, the hand- writing of, or a writing signed by, 
the payer shall be necessary in the case of payment of interest also 
from the 1st day of Jan. 1928. 

[1] CiTilJustice Committee Report, P» 48 . 
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The words in a writing signed by the person making the 
payment” also constitute a salutary change. The mere fact of 
acknowledgment being signed by the person making payment will be 
sufficient and it will not be necessary that the whole fact of pay- 
ment should appear in the hand-writing of that person. In cases of 
illiterate persons the putting of thumb or other markes will be 
sufficient. 

The Amendment Act came into force on the Ist day of Jan. 
1928. It has got no retrospective effect and the payment made 
towards interest prior to that date would be valid and good without 
it being written and signed by the person making it provided it 
satisfies tlie other conditions prescribed by tlie section. The cliange 
is an important one and therefore the Legislature allowed time of 
about one year in order to enable the public to have full knowledge 
of it. 


Sub-Section (2). — The scope of sub-section (2) is limited ; while 
it extends the period allowed to a mortgagee, it does not confer a 
like indulgence to the mortgagor suing to redeem it. 

This sub-section is intended to extend the time for a suit by the 
mortgagee to recover a debt secured by a usufructuary mortgage. 
It does not apply to a suit for redemption by the mortgagor. The 
mortgrgor cannot, under the provisions of this section, obtain an 
extension of time for the redemption of a mortgage. The period 
provided for a suit for redemption of a usufructuary mortgage can 
be extended by an acknowledgment of liability made in writing 
under sec. 19, (1) 


A moitgagoB liis Zamin- 
(lan to B for Rs. 6,000 and 
agrees to pay interest at 
the rate of per an- 
num Subsequently A puts 
B in possession of the 
mortgaged pioperty. In a 
certain year R realises 
Bs 25 as income from the 
mortgaged property and A 
pays a further sum ot 
Rs loo in the same yeai 
to B Would eithei of 
these payments affect the 
question of limitation for a 
suit which B might bring 
to entoice his mortgage ^ 

(A. U 1923) 


The receipt of the produce of land held under a deed of mort- 
gage required to be, but not, registered, cannot be deemed to be a 
payment for the purpose of this section, because the deed is not 
admissible to prove that the rents were received as interest. (2) 

Explanation. - This explanation has been added in the New Act 
to remove conflict of rulings existed on the point whether the word 
^debt’ in the section included what may be called a judgment-debt . 


[Ans* Snb-sectioii (2) of 
sec 20 is intended to make 
the receipt of produce oi 
lent stand on the same 
tooting as a payment by 
the debtor himself The 
proMSiou does not go be- 
yond this. The leceipt ot 
usufruct by the mortagee 
would be treated as piiy- 
meut by the mortgagoi 
but all the conditions 


[1] Khilanda v. Jhiuda, 37 P.H. 18S3 (at P, 116) ; Anwar ▼. Lalmir, 
29 All, 167 (169); Bhagwan v. Madhav, 46 Bom. 1000, 24 Born. L. 
K. 718. 

[2] Piohandi r Kandasami. 7 Mad 639; Venkaji v. Shidhramapa, 19 
Bom 663 
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which are nceeesary to 
make the payments effec- 
tive in giving fresh start 
to limitation will have to 
be satisfied. In this case 
all the conditions as le- 
gards payment are not 
satisfied. Therefore the 
receipt of nsafrnot or pay- 
ment of Rs. 100 does not 
affect the question of limi- 
tation.] 


Successive payments 
allowed. 


Burden of proot is upon 
the plaintiff 


A owes B Us. 100 princi- 
pal and Rs 50 interest on 
a pioinissory note C, who 
IS the agent ot A, i emits to 
B Ks. 26 on behalf ol A, 
with a letter written by 
himself. Can a fresh period 
of limitation be computed 
from the time when the 
payment is made ? 

" ( A. U 1915) 


The Calcutta and the Madras High Courts answering it in the nega- 
tive, and the Allahabad and the Bombay High Courts in the affir- 
mative. 

The explanation lays down that the word ‘debt* includes money 
payable under a decree or order of Court. 

Uncertified payment towards a decree. — If the payment is in 
fact made within the period of limitation (i.e. before time for 
execution runs out,) the mere circumstances that it is certified after 
the period is immaterial. It may be certified by a decree-holder at 
any time, in as much as there is no period of limitation fixed for 
that purpose, and he (decree-holder) may certify the payment in the 
very application for execution and thus take the benefit of 
of this section. But an uncertified payment towards a decree 
must satisfy the requirements of this section (e. the payment 
must be endorsed on the back of a certified copy of the decree) ; 
otherwise the decree cannot be saved, 

Successive paymenu. — This section does not restrict its 
operation to a single payment. Each payment causes the statute 
to run anew. 

Burden of proof. — The burden of establishing the fact of 
payment of interest or a part-payment of the principal and all the 
elements requisite to give it effect is upon the plaintiff, 

21. Agent of person under disability.— (1) The expression 
“agent duly authorised in this behalf” in sections 
19 and 20, shall, in the case of a person under 
disability, include his lawful guardian, committee or 
manager, or an agent duly authorised by such guardian 
committee or manager to sign the acknowlegment or 
make the payment. 

Acknowledgment or payment by one of several joint con- 

tractor., etc. — (2) Nothing in the said sections renders 
one of several joint contractors, partners, executors or 
mortgagees chargeable by reason only of a written 
acknowledgment signed or of a payment made by, or 
by the agent of, any other or others of them. 


[1] Naraysn v Kanhi Baman, A. 1. B. 1925 Mad. 131. Contra: Jatmdra 
Kumat v. Gagaii Chandra, 46 Cal, 22 (24) 
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(3) For the purposes of the said sections:"^ 

(a) an acknowledgment signed, or a pay- 
ment made, in respect of any liability, 
by, or by the duly anthorised agent 
of, any widow or other limited owner 
of property who is governed by the 
Hindu Law, shall be a valid acknow- 
ledgment or payment, as the case may 
be, as against a reversioner succeed- 
ing to such liability ; and 

(b) Where a liability has been incurred 
by, or on behalf of, a Hindu undivided 
family as such, an acknowledgment 
or payment made by, or by the duly 
authorised agent of, the manager of 
the family for the time being shall be 
deemed to have been made on behalf 
of the whole family 

NOTES, 

Sub'Section (l). — Tlie section is an explanation to seetions 19 
and 20. It is an exposition of the words ** agent duly authorised” 
as used in sections 19 and 20. The peisons named in the snb-seetion 
(1) can acknowledge liability 01 make a paynnept wn behalf oi 
persons undei disaA'iality., 

Lawful Guardian — The expression lawful gnaulian is not 
limited to a guardian appointed by the Courts but includes any 
person who is entitled to act as a guardian accoiding to tlie 
personal law of a minor, 

A guardian meiely of the peison, and not of the minors 
piopeity, IS not an agent for the purposes of sub section (1). A 
guardian, appointed under the Guatdian and Waids Act, can make 
an acknowledgment or payment so as to enlarge limitation as 
against his wwd, provided that his act is for the protection or 
benefit of the ward’s property and is within the powejs of a 


Tht» section an ex- 
plauation o( c^cctiouK ifi. 
and 2Q. 


The cxpi ession ‘ lawful 
^uaidian'* includes any 
person who is entitled to 
act as a guardian according 
to the personal law of a 
xnmor. 


Limitation enlaiged by 
ackiiowledgineiit or pay- 
ment,— U the guardian’s act 
is far the benefit of the 
ward’s property. 
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May be expro««ft oi im- 
phc<1 


A and B paBscd a pio- 
nussory note to U m Jan 
J920. A alone makes paii- 
paynient in Dec 1922 C 
flies a salt against A and B 
inOot 19:^4 to lecovei the 
balance due undoi tho 
promihsoiy note B con- 
tends that tho suit IS out 
ot time against him Will 
0 succeed m tho suit 
against both ^ 

(H U April 1925) 

A lent and advanced 
Rs. to B and C joint- 
ly on the Ist April 1920 
No part of the debt hai mg 
been repaid by B oi 0, B 
executed an ackkiiowledg- 
luent of the debt in lavoiii 
of A on the 6th Jan 1923 
In March 192^, t) sent 
Ks ‘iOO to A in pait -pay- 
ment of the debt with a 
letter recording tho pay- 
ment but not saying it was 
a part satisfaction ot the 

* said debt In 19*2* A sued 
B and C for tbe balance of 

* Rs 800 Is the suit bai i ed 
by limitation against either 
B or C 01 both 

(B U. Apiil, 1926'. 

A, B and C passed a 
promissoiy note dated 1st 
Jan. 1921 forRs 5,000 to a 
Arm of which X, Y, Z weic 
paitners. At that date 
X was ipsane and Y was 
was 17 >ears oi age. On 
lt»t Jan 192’2 A paid 
interest on the promissoiy 

note. On 1st Jan 1923 B 
wrote toZ asking for fur- 
ther time to pay the debt 
0 was residing in a Native 
State from Ist Jau 1922 to 


guardian under Sec. 27 of Griiardian and Wards Act. 1?he same 
observations appW to a guardian not so appointed undei the Act, t.c, 
to a case ot a natmal guardian 

Agents autbority. — It is not necessary that tbe authority 
should be in writing. It may be e\pres.s or implied and it may 
be general or special. 

Sub-section (2).^1 'hi« section enumerates those cases iu 
which the act of one member of a class is liable to be taken as 
the act of all. In respect of these cases it provides that acknow- 
ledgment or payment by one shall not by itself l>e taken as an 
acknowledgment or payment by the other, but that there must be 
something else (e g., expiess or implied authority) 

Co-contractors — Co-debtors, — The sub-section (2) abolishes 
the doctrine of implied agency as between co-debtors, Since an 
acknowledgment and payment are two acts which make the 
statute run afresh, it would be injudicious to debar a debtor from 
the 11 ght oi pleading the statute due to an act ot a co-debtor 
If the fact of agency among co-debtors is established, then alone 
an acknowledgment or payment by one will take the debt out of 
the statute as against all But if no such agency is proved, 
acknowledgment or payment by one of several joint debtois will 
give a fresh stait of limitation against him alone Payment by 
one of two joint debtoi s, though professedly made on behalf of 
both, will not pi event the statute running in other ’.s favour, un- 
less it appeals that he either authorised or adopted it as a pay- 
ment by him as well as by his co-debtor. Payment by one joint 
debtor with knowledge, consent and ratification of the other 
arrests the statute as to both. 

Partners.— The word ‘only’ in the .sub-section (2) is emphatic. 
It is not to be treated as a surplusage. It means the mere writing 
or signing an acknowledgment by one paitner does not necessarily 
of itself bind his co-partnei unless he had otheiwisi power to bind 
that partner for the purpose (1) 

The principle on which each partner binds all his associates 
IS the principle of agency, and in a going mercantile concern the 
authority of a partner to sign acknowledgments etc , on the 

[1] Oadu Bibi v. Paraotoni, 10 All 418 
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firings behalE is to be presumed as an ordinary rule. (1) But 
this presumption can be rebutted, and if it can be shown that the 
acknowledgment of liability by one of the partners was not an act 
necessaiy for or usually done in carrying on the business of the 
partnershipi the case ^vill fall under the general lule contained in 
the sub-spction (2\ (2) 


3oth Jane 1924. A soU 
was ftlod on tho piomiMory 
note on 20th Deo. 1925 
when X was sane. Is the 
suit tinie*barred ? 

(B. U. Oct. 1930). 


Direct evidence that the partner making the acknowledg- 
ment or payment had authority is not necessary, but such 
authority can be inferied fiom the surrounding ciicumstances. 
In the absence ol diiect evidence that a co-contractor or partner 
had authorised his co-couti actor or partner to make an acknow- 
ledgment or payment saving limitation on his behalf, such 
authority can be inferred from other circumstances such as the 
position ot the other co-contractors or partners in the business, 
though it cannot be laid down which cireumstancos should be 
deemed sufficient to warrant the inference. (3) 


^Tf, when the acknowledgment or payment is made, the 
partnership has been dissolved or been discontinued, or has cea'^ed 
to bo a woiking concern, no business being carried on by the him, 
it must be proved that tho party had been expressly aiithoiised to 
act for the other partners in making the payment or acknowledg- 
ment. Such authority may be given to him by expiess or implied 
agreement between the partners at the dissolution Even after 
a partnership has been dissolved, so far as strangers are concerned 
a partnership dissolved is a partneiship in being, unless and until 
they receive notice of dissolution, and, in the case of old customers 
with the partnership, express notice is necessary, and in the 
absence of notice an acknowledgment or payment of principal or 
interest by one partner is binding for the purpose of limitation 
(sections 19. 20) on the other partners”, (4) 


[Aim A pays intei est on 
the pioniissoiy note on Ist 
Jan 192-, The period of 
limitation is extended from 
that date for a further 
peiiod ot thieo years (i. 0., 
up to Kt Jan. 1925 <. The 
suit against A is, therefore, 
haired on 2()th Dec. 1925. 
On 1st Jan 1923 b writes 
to Z asking for further time 
to pay the debt This is 
an acknowledgment ot 
liability. The period of 
limitation as against B ig, 
theietoie, extended for a 
liiithei period of three 
>cars from 1st Jan 1923, 
The suit against B is in 
tune As 0 was absent 
Uom Biitish India fioin Ist 
.Ian i92 to 30th Juno 
1924, that period of his 
absence is to be deducted 
ill computing tho peiiod of 
limitation The suit as 
against 0 is also in time. 
Note *— (l) One of seve- 
lal eo-partners can give 
a valid discharge without 
tho coiicutreiice of others 
(2) A promissoiy note 
cioates a joint and several 
liability and hence one 
promisor has no authority 
to bind his co-promisors 
by any acknowledgment of 
liability.] 


[1] Prcmii V Dossh, 10 Bom .‘?58 

[2] Dalsnkharam v Kalidas, 20 Bom ii 

[3j Vecranna v. VeeiabhadiasaTgi, 41 Mad. 427 (F.H.) 

See also Mahadev v* BamaUrishna A T li. 1925 Mad. 114. 

[4] Hiistomji’s Limitation (4th Kd ) P. 243. 
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When can a partner be 
said to be an agent for the 
other partners to acknow- 
ledge a debt or make a 
part-payment so as to give 
a new starting point of 
limitation ’ What must the 
creditor prove to bind the 
other partneis ? 

(A. E. Feb 1926) 


Wheie the moitgage is 
a joint one an aekiiowledg- 
mont by one mortgagee is 
of no use even as against 
him 


But if authorised by his 
co-mortgageoR, the ac- 
knowledgment would be 
effectual. 

One of several co-con- 
tractors cannot make an 
acknowledgment oi pay- 
ment on behalf of the 
others 

But if authorised, the 
acknowledgment oi pa> - 
ment would be eftcctual 


The expression “joint- 
contractoi’' applies also to 
a surety. 


Ih a levcrsionor bound 
b> an acknowledgment of 
of liability made by a Hindu 
widow? Give reasons for 
your answer, (A U. 1925) 


Co-executors. — For the purposes of seotious 19 and 20 an 
executor or administrator may be an agrentot the persons bene- 
ficially interested in the estate. Payment of interest by the 
deceased debtor’s executor stops the statute. The ackno^ledg. 
ment of the executor must be made by him in his representative 
character. An aekaowled^fment by one of several executors only 
keeps alive the debt acrainst th" assets of the testator, but is not 
sufficient by itself to make the other executors per^sonally char(?e- 
able. So also in the ease of a payment by one executor. 

Co-mortgagees. —Where the mort^apre is a joint mortprage and 
not capable of being redeemed piecemeal, an acknowledgment by 
one of several mortgagees is of no use and cannot save the 
statute even as against the mortgagee giving the acknowledgment. 
But if the mortgagee making the acknowledgment is authorised 
by his co-mortgagees to acknowledge the liability as an agent on 
their behalf, the acknowledgment would be effectual. Apart from 
cases where the mortgage is one and indivisible, acknowledgment 
by one of several joint mortgagees bars the statute as against him. 

Co-contractors. — One of several co-contractors (co -debtors 

f 

Co-mortgagors, etc.) cannot make an acknowledgment or payment 
on behalf of the others. In case of co-contractors, jointly and 
severally liable, an acknowledgment of liability or payment by 
one of them does not deprive the other ol the benefit of limi- 
tation, uiile^'S the payer is authorised to make the payment by the 
other as an agent on his behalf. (1) 

Surety. — The expression ‘’joint-contractor*’ applies also to a 
surety. The principal debtor and the surety are often in 
the position of joint contractors, and under this section 
one joint contractor is not bound by an acknowledgment 
or payment made by another. A payment by the debtor does 
not keep aliv<* the action against the surety, nor can a payment 
by the surety keep alive the debt against the principal debtor. (2) 

Sub-section (3). — This sub section has been newly added 
by the Indian Limitation Amendment Act 1927 
(Act 1 of 1927), in pursuance of the following recommendations 

[1] Oiidh Comroerclal Bank v Bishambhar Nath 1926 Oudh 601 
98 I 0 353. H. 0. Mitra’s J. L A. P 201. 

[2] XJ. N. Mitra's Limitation (4th Kd). P. 753. 
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of the Civil Justice Committee: will save considerable 

unnecessary litigation and prevent vaxatious pleas if limited 
owners under the Hindu law» and also the Karta or manager of a 
joint Hindu family are enabled to make acknowledgments and 
payments so as to attract the provisions of sections 19 and 20. 
Conflicting views are held with reference to the power of a widow 
to make an acknowledgment binding any interest excepting her 
own. A limited owner like a Hindu widow fully represents the 
estate for many purposes ; a judgment properly obtained against 
her will constitute the subject-matter of the suit res judicata m a 
suit by the ultimate reversioner. There appears to be no reason 
why in the normal course of her administration of the estate of 
the last male owner she shall not have authority to acknowledge 
a debt. ’• (1) 


22 Effect of instituUng or adding new plaintiff or 

defendant.— (1) Where after the institution of a suit, a 
new plaintiff or defendant is substituted or added the 
suit shall, as regards him, be deemed to have been 
instituted when he was so made a party. 

(2) Nothing in sub-section ( 1 ) shall apply to a 
case where a party is added or substituted owing to an 
assignment or devolution of any interest during the 
pendency of a suit or where a plaintiff is made a 
defendant or a defendant is made a plaintiff. 

NOTES. 

Scope of the Section. — Section 22 refer? to cases where the 
suit is ultimately brought by or against parties other than those 
originally on the record, i.e., where new plaintiff or defendant is 
substituted or added. In such a case the suit as regards such 
added party is deemed to be instituted as regards the added 
party when he is so added, if the suit as regards the added 
party is time-barred when he is added^ the suit as regards him 
fails. Whether it will or will not fail as regards the parties 
originally impleaded depends upon whether the presence of the 
added party was necessary to enable the Court to decide the 

[1] Civil Justice Committee Report, P. 489. 


A, B and G carrying on 
basin ess in partnership in 
the name of X and Co. lent 
Bb 10,000 to D on the 
1st Janaary 1921. On the 
15th December 1923 the 
partnership was dissolved 
and A commenced to 
wind up his affairs. On 
28th December 1923 A filed 
a salt against D for the 
recovery of the loan ol 
Bs. 10,000. On the 10th 
Maioh 1924, B and 0 were 
added as plaintiffs in the 
salt. D’s defence was that 
the salt was barred by 
limitation Was he right 

(B. U. April 1926). 

[Ans : After the dissola- 
tion ot partnership on 15th 
December 1923 the assets 
weie vested in A, B and C 
jomtly. Similarly on ae- 
ooant oi the dissolation of 
partnership the relation ot 
implied agency between 
the paitners ceased to exist 
Band C who weie the noces- 
ary parties woio joined 
after the lapse of 3 yearn 
from the date of the loan 
(Vide Art. 67) and hence the 
snit was time-barred 1 
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matters m issue between the parties to the suit as originally 
framed. If a decree cannot be passed in farour of the plaintiff 
who first in«itituted the suit without the conjunction of the added 
plaintiff, or against the defendants who were first sued without 
the conjunction of the added defendent; the whole suit is time- 
barred, unless the added party is impleaded before the expiry of 
the prescribed period of limitation. 

The section extends only to the particular parties who are 
subsequently added* It contemplates of cases in which an action 
is detective by reason of the person or one of the persons in whom 
the right of action is vested not being before the Court at the 
time when the suit is first instituted. 


A, B and 0 are partners 
in a finn. X tiles a snit 
against A and B to recover 
a sum of money lent and 
advanced by hmi to the 
firm. The suit against A 
and B is within the period 
of limitation After the 
period of limitation expired 
C 18 added as a paity de- 
fendant to the smt Will 
X be saccessfnl against 0 ? 

(B U April 1929). 

A lends a sam to B and 0 
on Ist March 1927 A files a 
salt against B for the sum 
lent on Ist March 1930 
On 15th Maioh 1930 A adds 
0 as a co-defendant in the 
salt Is the suit barred / 

(B. U. Apnl, 1931.) 

[Alls : Yes, as against C 
Bat the suit against H, 
which is in time, may be 
proceeded with. See Sec. 
43 of contract Act ] 

Wheie a suit is instituted 
within limitation, how does 
the fact that the defendant 
dies after the expiry ot the 
period of limitation pi es- 
cribed for the salt and his 
legal representatives are 
substituted as defendants 
in his place affect the ques- 
tion ot limitation? 

(P. U. 1922) 


The section applies to cases where the added or substituted 
plaintiff wants to litigate a right for himself independently of 
the rights of the original plaintiff and so when a plaintiff is added 
in consequence of the assignment of the rights of the original 
plaintiff, his right to a decree is not affected hereunder. (1) The 
defect must be due to the right of persons not being added in the 
first instance. If the party added is not a necessary party, nor a 
proper party, but only pro forma one the section does not apply. 

This section is confined to suits only, and does not apply to 
proceedings in execution. The word ^suit’ in this section includes 
only the stages of a suit down to its termination by the decree 
of the trial Court, and does not include the subsequent pro- 
ceedings such as execution or appeal. 

Effect of subsequent addition or substitution. — The test to be 
applied is — whether the suit was properly constituted at the date 
of the plaint so as to enable the Court to adjudicate as between 
the parties impleaded. A suit is not said to be properly consti- 
tuted unless all the necessary parties are impleaded in it. By 
necessary parties are meant those parties who ought to be joined 
and who are indispensable, as without them no decree at all can 
be made. If these parties are not joined, then the suit is bad for 
uon-joinder, and the addition of these parties after the period of 
limitation will necessitate a dismissal of the suit. If however the 
necessary parties are impleaded, the non-joinder of other persons 


[1] Arunachella v. Orr, 40 Mad.^722. 
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who are not necessary or indispensable but whose joinder is only 
desirable to safeguard their rights and the rights of others, and 
to prevent further litigation, does not render the suit as impro- 
perly constituted, and the aoinder of those persons after limita- 
tion will not necessitate the dismissal of the suit*’* (1) 

Addition of parties by Appellate Coart.— It is competent to a 
Court under O. 41, r 20 to add a peison as respondent in an 
appeal, though the time within which an appeal might have been 
preferred as against such peison has expired. There is no provision 
in the Limitation Act for the action of the Court in that matter*, 
and it makes no difference whether the respondent is added on 
the application of the appellant or by the Court suo motu. The 
power of the Court in this particular is discretionary 

Misdescription. — Formal amendments, such as the substitu- 
tion of its members in place of an unregistered institution or 
substitution of a different capacnty (a principal changing himself 
as an agent) or the mere transposition of the parties being only 
cases of misdescription, will not be affected by the section. 
In cases of misdescription it is not really a question of adding 
or substituting a new plaintiff or defendant at all, and consequent- 
ly, the provisions of this section have no application, and no ques- 
tion of limitation arises. 

Sub-section (2) . — It gives certain exceptions to sub-section (1) 
Tlie sub-section (1) lias no application to the following cases * 

(1) Where a party is added or substituted owing to — 

(a) an assignment, or 

(b) devolution of an interest during the pendency of the 
suit, or 

(2) where a plaintiff is made a defendant, or 

(3) where a defendant is made a plaintiff. 

[1] Shaha ^aheb v Sadasliiv, 43 T^om. 575 (580, 681) Vide H C. 
Mitra’fl I L. A. P 204. See. also 27 Bom L. H 1168; 38 Mad 837 
(842) Contra, Mathewson v Bam Kanai, 36 Cal. 675 where it is 
stated that this section applies where the party subsequently 
added is a proper party, even though he is not a necessary party, 
and he cannot be added after the expiry of the period of limitation 


[Ans Sec*. 22 (*2) of 
I L A 18 qnite explicit on 
this point J 

Is there any exception to 
the lule, that when, after 
the mstitation ot a suit, 
a new plaintiff or defendant 
IS substitoted or added, the 
suit shall as regards him 
bo deemed to have been 
instituted when he was 
made a paity^ Discnss it*, 
briefly and give an illlus- 
tiatioii 

(P. U 1923 ) 


Foimal amendments will 
not bo affected by this 
seetion. 


The snb-seetion ( 2 ) gives 
eel tain exceptions to snb- 
seetioii ( 1 ). 
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State and ilfiiutiate the 
rule the Indian Limita- 
tion Act for computation ot 
the peiiod of limitation m 
the case of continuing 
breach. 

(B. U October, 1926) 


Explain and iHnstiate: 
A continuing case of ac- 
tion”. When does the pou- 
nd ol limitation begin in 
the case of a continuing 
bi each of contract f 

(A U. 1927) 

When does limitation be- 
gin to lun 111 the caso of a 
continuing wrong indepen- 
dent of contract? Illustiate 

(0 U 1921) 


What 18 the poiiod ot 
limitation for the following 

Suit for the lostitutiou of 
of conjugal lights ? 

(A £. Aug. 1929) 


23. Continuing breaches of wrongs. — In the case of a 
continuing breach of contract and in the case of a 
continuing wrong independent of contract, a fresh 
period of limitation begins to run at every moment of 
the time during which the breach or the wrong, as the 
case may be, continues. 

NOTES. 

Continuing breach.—'The rule contianed in this section is a rule 
for computation of the period of limitation, and this section contem- 
plates cases like the covenant by a tenant to keep tlie tenanted 
building in repaii a , cases in which the obligation created by the 
contract is neceR^ifafe of a continuing nature; and tlie right of 
action therefoic natumlly arises eveiy moment of time during which 
the breach continues. 

Continuing cause of action. — A continuing cause of action is one 
arising from the repetition of acts or omissions similar to those in 
respect of which an action is brought, 

Contracts admitting of continuing breach — A covenant for quiet 
possession is one of those covenants which admit of a continuing 
bleach and the suit will not be barred as long as the breach conti- 
nues. (1) This section refers to cases of continuing breach of contract, 
and not to cases of successive breaches of contract. (2) 

Continuing wrong. — The following are some instances of conti* 
lining wrongs, giving rise to a fresh starting point at every successive 
lepetition of it. 

(1) Trespass (3) 

(2) Causing obstruction to the immemorial egress of the 
plaintiffs rain-water over the defendant’s land- (4) 

(3) 13raining water on plaintiff’s land without acquiring 
casement. (5) 

(4) An infringement of a trademark or copyright. (6) 

fl] Raju Ualu v. Krishnarao, 2, Bom. 273 (29B). 

[2] Bhojraj v. Gulshan, 4 all 493 (496), 

[3] Sheo Prasad v. Manger, 12 A. L* J. 1160 , 25 I. C, 185 

[4] Punja V Bai Kuvar, 6 Bom. 20. 

[5] Ramphal v. Misree, 24 W'. H. 97. 

[6] Abuda 8alam v. Haimdullah, 97 P.B. l9l3, 15 LC. UC. 
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( 5 ) Every fresh appropriation of the income of a property 
by one co-shaver to the exclusion of others, (1) 

(6) B-efusal of a wife to return to her husband and allow 
liim the exercise of conjugal rights. (2) 

(7) The disturbance of a right of ferry. (3) 

(8) The interference with the right of irrigation (4), 

No continuing breach or wrong. — The riglit to recover rent is 
not a recurring right under tins section. Thus, where more than 
twelve years after giving his tenant notice to quit on a certain date 
or pay an enhanced rent the Inamdar sued the tenant to recover the 
latter, it was held, that this section has no application (5) Refusal 
of the revenue authorities to register names under the Land Registra- 
tion Act IS neither a continuing breach of contract or wrong, [6] 
Similarly the following have been held to be cases in which this 
section does not apply : (1) Non-payment of interest annually as 
agreed , (2) wrongful distraint ; (3) breach of covenant for twelve 
years to pay certain fees annually m default of which the vendor was 
to have possession of certain land ; (4) Non-payment of interest on 
principal on the date agreed upon. 

Declaratory luit. — The principle of this section has no applica- 
tion to a declaratory suit The section applies to a continuing v rong 
and not to a continuing light. A declaratory suit under sec. 42, 
Specific Relief Act, can be brought when the plaintiff's title is domed 
by some person, and the denial itself gives a cause of action for a 
declaratory relief. To such a suit this section cannot apply. (1) 

24, Suit for compensation for act not actionable without 
damage. — 111 the case of a suit for compensation for an 
act which does not give rise to a cause of action unless 
some sprcific injury actually results therefrom, the 
period of limitation shall be computed from the time 
when the injury results. 


[1] Hainam Singh v. Makban Singh, 21 H. L B I98, 44 I C. 31. 

[2] Bai San v. Sankla, 10 Bom. 7l4. 

[3] Nityahari v. Dunne, 18 Cal. 652. 

[4] Eania v. Narain, 177 P. W. R. l98, 50 1. G. 299. 

[5] Gopalrao v. Mahadev 21 Bom. 394, 

[6] Shyamanand v. Raj Narain, 4 G.L J. 508, 572, 11 C. W.N. 186, 


Cases in which this sec- 
tion does not apply. 


The piinciple ot this sec- 
tion has no application to 
a dculaiatoiy suit 


A IS the owner ot a build- 
ing and B is the owner ot 
an adjacent land. B digs a 
tank on his land without 
causing any immediate ap- 
paient lujury to the build- 
ing but at last a portion of 
the building subsides. A 
wants to sue B for com- 
pensation toi the injuiy 
done to the building When 
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does t>he period of limita- 
tion for bis suit begin to 
ran ? Give reasons for 
your answer. 

\C U. 192C> 

[ Ans : The penod of 
limitation runs in this case 
from the time of the subsi- 
dence. \ide sec. 24 ot 
I. L. A.] 


JHuRtrafum^ 

A own.s tlie surface of a field. B owns the subsoil. B 
dijfs coal thereout without causing any immediate 
apparent injury to the surface, but at last the surface 
subsides. The period of limitation in the case of a 
suit by A against B runs from the time of the 
subsidence. 


NOTES. 

Principle In onlinary cases time usually runs from the com- 
mission of the wrong and not from accrual of damage. But where 
cause of action lies, not in a specific act or omission, but in the result- 
ing damage, time runs when plaintiff sustains loss 

Specific IiOury : — Tu cases where ‘‘specific injury” is the gist of 
an actum for damages limitation runs from the date when tbe injury 
msiilts or is suffered e.g , in an action for damages for the use of 
abusive language the plaintiff is not entitled to succeed unless he 
proves specific injury. The cause of action accrues on the date on 
which such injury results from the abusive language. Similarly, in 
the case of a public nuisance, a private person has no cause of action 
unless and iinlil he sustains specific injury. 

25. Computation of time mentioned in instruments. — All 

instniments shall, for the purposes of this Act, be 
deemed to be made with reference to the Gregforian 
calendar. 


Illustrations. 

(a) A Hindu makes a promissory note hearing a Native date 
only, and payable four months after date. The period 
of limitation applicable to a suit on the note runs from 
the expiration of four months after date computed 
according to the Gregorian calendar. 

(b) A Hindu makes a bond, bearing a Nati\e dale only for 
the repayment of money within one year. The period of 
limitation applicable to a suit on the bond nuts from tbe 
expiration of one year after date computed according to 
the Gregorian calendar. 
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NOTES 


Gregorian calendar. —The Gi’egorian calendar is the calendar 
of our every day tise, i.e.i the official calendar m British India. 


PAllT IV. 


Acquisition ok Ownership h\ Possession. 


26. Acquisition of right to easements. — (1) Where the 
access and use of light or air to and for any building have 
been peaceably enjoyed therewith as an easement, and 
as of light, without interruption, and for twenty years, 
and where any way or watercourse, the use of any 
water, or any other easement (whether affirmative or 
negative) has been peaceably and openly enjoyed by 
any person claiming title thereto as an easement and as 
of right, without interruption, and for twenty years, 
the right to such access and use of light or air, way, 
watei course, use of watei, or other easement shall be 
absolute and indefeasible. 

Each of the said periods of twenty years shall be 
taken to be a period ending within two years next 
before the institution of the suit wherein the claim to 
which such period relates is contested. 


What IS the period of 
limitation prescribed for 
the acquisition of an 
enforceable nght to ease* 
ments» and how is that 
penod to be computed m 
case of an institution of a 
suit to establish or contest 
such a nght ? 

(B U.Apnl, 1930.) 

How IS a right to an 
easement acquired under 
the limitation Act? 

(B. U October, 1980 ) 

How IS a right of way 
or water-course acquired 
under the piovisions ot 
the I L A 

(C U, 1923 (b). ) 

Wiite a note on the 
acquisition and extinction 
ot easement under the 
Indian Limitation Act, 
giving illustrative examples. 

(C U. 1929 (a) ) 


(2) Wheie the property over which a light is 
claimed under sub-section (1) belongs to Government, 
that sub-section shall be read as if for the words 
“ twenty years ” the words “ sixty yeais ” were substi- 
tuted. 


Ei pUnatiafi , — Nothing is an interruption within the 
meaning of this section unless where there is an actual 
discontinuance of the possession or enjoyment by 
reason of an obstruction by the act of some person 
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other than the claimant, and unless such obstruction 
is submitted to or acquiesced in for one > ear after the 
claimant has notice thereof and of the person making 
or authorising the same to be made. 

Illustrations, 

(a^ A suit IS brought in l9ll for obstructing a right of way. 
The defendant admits the obstruction, but denies the 
light of way. The plaintiff proves that the right was 
peaceably and openly enjoyed by him, claiming title 
thereto as an easement and as of right, without 
inteniiptioii from 1st January 1890 to 1st January 
1910. The plaintiff la entitled to judgment. 

(b) In a like suit the plaintiff shows that the right was 
peaceably and openly enjoyed by him for twenty years. 
The defendant proves that the plaintiff, on one occasion, 
during the twenty years has asked his leave to enjoy the 
right. The suit shall be dismissed. 

NOTES. 

Easement defined— Sec 4 Easement defined. — Section 4 of the Indian Easements Act 

ol the Indian Easements . ^ n . . . , 

Act (V of 1882) deniies an ea.sement as a right which the owner or 

occupier of certain land (1) possesses, as such, for the beneficial 

enjoyment (2) of that land, to do and continue to do something 

(3) or to prevent and continue to prevent something being done 

in or upon, or in respect of, certain other land not his own.** 

This definition has not, however, been incorporated in the 
Limitation Act which merely provides that an ‘ easement includes 
a right not arising from contract by which one person is entitled 
to remove and appropriate for his own profit any part of the soil 
belonging to another, or anything growing in or attached to, 
or subsisting upon the land of another ” (4) 

[1] ‘Land* includes also things permanently attached to the earth.— 
(Easements Act, Bee. 4 Explanation). 

[2] ‘Beneficial enjoyment* includes also possible convenience, remote 
advantage and even a mere amenity. 

[3] ‘To do something’ includes removal and appropriation by the 
dominant owner, for the beneficial enjoyment of the dominant 
heritage, of any part of the soil of the servient heritage, or 
anything growing or subsisting thereon. 

[4] Sec. 2 (6). 
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The definition of basement’ given in the Basements Act will 
prevail only in those provinces (viz. Madras/ C. P* Coorg, Bombay 
and U. P,) to which the Easements Act applies. The other provinces 
will be guided by the definition given in sec. 2 of this Act. 

On the other hand, the present section and the one following as 
well as the definition of easement in sec. 2 will not apply to those 
provinces to which the Easements Act extends See sec. 29, sub sec. 

(4). 

An easement * English Law compared. — *^An easement may be 
defined to be a privilege without profit, which the owner of one 
tenement has a right to enjoy in respect of that tenement in or over 
the tenement of another person by reason whereof the latter is obli- 
ged to suffer or refrain from doing something on his own tenement for 
the advantage of the former.’’ (Goddard)* The word ‘easement* as 
used in the Indian Limitation Act has a very much more extensive 
meaning that the word bears in the English law for it includes a 
“ profit k prendre, i, e. a right to enjoy a profit out of the land of 
another, (l) 

Conditions. — The following conditions must be satisfied for the Conditions to be satis- 

acquisition of right to easements : acquisition of 

° light to easements 

(A) In the casi* of the access and use of light or air to and 
for any building: that they have been enjoyed therewith 

(1) peaceably, (2) as an easement, (3) as of right, 

(4) without interruption, (5) for 20 years (or in 
case of Government property for 60 years). 

(B) In the case of any way, or water-course or the use of any 
water or any other easement : tliat it has been enjoyed 
therewith 

(1) peaceably, and (2) openly (3) by any person 
claiming title thereto, (4) as an easement, (5) 
as of right, 

[1] Chundee v Shib, 6 Cal 945; Hill k Co., v Sheoraj, I Pat. 674 

A right by which one person is entitled to remove and appropriate 
for his own use any part of the soil belonging to another man, or anything 
growing in or attached to or subsisting upon his land for the sake of the 
profit to be gained from the property hereby acquired m the thing 
removed is commonly called a profit a ptendre, (Ooddard). 


The word easement as 
used 111 I L A has a very 
much more extensive mean- 
ing than the word bears in 
English law, lor it includes 
“profit a prendie ” 
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The section is ooncoined 
only with the acquisition 
of easement. 


The object of the section 
IS to provide a convenient 
mode of acquiiing ease- 
ment. 

The 1 L. A places light 
and air on the same footing 


Whether the user has 
been peaceable oi not 
IS a pure question of fact. 

The enjoyment must be 
open and manifest. 


(6) without interruption, (7) for 20 years (or in 
the case of ( Jfivernment property for 60 
years). 

Scope and object. — The section is concerned only with tlie 
acquisition of the easement and does not purport to measure the 
extent of the right or to indicate the remedy by which a disturbance 
of the right is to he vindicated. It is neither pvohib'tory nor 
exhaustive and does not exclude or interfere with other titles and 
modes of acquiring easements. The object of the section is to provide 
another and more convenient mode of acquiring easement — a mode 
independent of any legal fiction and capable of easy proof in a Court 
of law. (1), 

Light and air, — The Indian Limitation Act, unlike the English 
Prescription Act, places light and air on the same footing The only 
amount of light for a dwelling house which can lie claimed by pres- 
cription oi by length of time, without an actual grant, is such an 
amount as is ,i‘easonal>ly necessary for the convenient and comfortable 
habitation ef the house 

The right of air is co-extensive with the right of light. Ti> give 
a right of action for an interference with the access of air, the obstruc- 
tion must he such as to ciuse what is technically called a nuisance to 
the liouse ; in other wolds, to render the house unfit for tlie ordinary 
purposes of habitation oi business. The ^‘4.5-degiee rule” is not a 
positive rule of law, hut is a circumstance which the Court may take 
into cousid UMtion, and is especially valuable when the proof of the 
oh.stiuction IS not <lefiuite or satisfactory. (1) 

A man is not necessarily entitled to tlie whole of the light and 
air to which he has been accustomed ; a neighbour may come and 
share in these gifts of nature pro\ided he does not unreasonably 
diminish the amenities of tlie plaintilf. 

Peaceably and openly. — Whether the user has been peaceable or 
not is a pure question of fact. Repeated obstructions or interruptions 
by or on behalf of the servient owner show that the enjoyment has 
not been peaceable. 

There is a difference in the description of the enjoyment of light 
and air and of other easements. Light and air must have been enjoyed 


[1] The Delhi and London Bank v. Hera Lai, Cal. 831). 
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peaceably, other easements peaceably and openly. The prol>able I’eason* 
of the difference is that every one can see what light and air his 
neighbour is enjoyingT by looking at the outside of his neighbour’s 
house but otlier easements, such as right of way, may be used 
clandestinely. 

“openly”. — Xot clandestine or by stealth The enjoyment must 
be (except in the case of light and air), open and manifest, not 
clandestine, furtive or invisible. It must be such that the servient 
owner, but for his laches, must liave known what the enjoyment was, 
and how far It went. Tf the enjoyment be not open, it may not 
amount to enjoyment as of light It is not ineeasary, however, tliat 
the enjoyment of tlie easement shouM be actually known to the 
servient owner, provided it be not clandestine. (1) 

Wheie the claimant himself has created some obstiuction of a 
permanent cliaracber on his own property which renders the enioy- 
ment of the easement impossible so long as the obstruction continues, 
he cannot be said to have openly enioyed it , e,g , blocking up a door 
in his house which led to a path across his nieghbour’s land. (-) 

“Ai an easement”. -The right must have been enjoyed as an 
easement. If tlieie is unity <'f possession and ownership, the enjoy- 
ment would not be as an easement. While unity of possession and 
ownership lasts, no question of easement can arise, as the person in 
possession is entitled to the soil itself. 

“At of right” — “As of right” does not mean “iightfully” or an 
enjoyment under a strict legal right, i.e., enjoyment without trespass, 
hut it refers to enjoyment by a person under a claim in assertion of a 
right* The acquisition of a right may commence with an act which is 
a pure trespass, hut the enjoyment, though it may continue to be a 
trespass, may nevertheless be as of light, so as to ripen into a 
preset iptive right. 

“ As of right” means claiming a rigiit thereto against all 
persons, and especially against the owner of the servient tenement. 
Mere permissive possession cannot he the basis of a right of 
prescription. If the user is with consent ami connivance 

[1] Arzun v, Raklml Ohiinder, lO Cal, 2l4 (*318). 

[2] bham Churn v, ’rarmey, 1 Cal. 422 at P. 430 


The enioyment inaMt be 
open and maintest. 


The light must have 
been enj()>ed as ‘easement * 


The expression “as of 
light” refeis to enjoyment 
by a person under a claim 
oi assertion of a right. 
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The right must have 
been enjojed without 
Intel tupiion. 


Intel ruption means 
obstiuctiou by some one 
acting adversely to the 
claimant, but not volun* 
tanly dificontinnanco The 
mere cessation oi user does 
not amount to an intci* 
ruption if it be accidental 


Whether an intei ruption 
IS submitted to or acqui- 
esced in IS a question of 
fact. 


or with sufferance of the tenants or with their permission it 
cannot bo “as of right”. An accidental enjoyment is not as of right. 
The onus is on the person setting up the easement to prove that 
the enjoyment was as of right. 

Without interruption: — the right must have been enjoyed 
without interruption. In order to be an interruption within the 
meaning of the section, there must be — 

(a) actual discontinuance of the possession or enioy- 
nieiit of the right,* 

(b) the di^continiiaiice must be the result of an 
obstruction by the act of some person other 
than the person claiming the right, 

(c) Such obstruction must be submitted to or 
aqcinesced in by the claimant for one year; 

(d) the period of one year does not begin to run until 
the claimant has notice of the obstruction and 
ot the person making or authorizing the same to 

be made. 

The term ‘Snterruption” means an obstruction or prevention 
of the user of the easement by some person acting adversely to 
the person who claims it. The expression is altogether 
inapplicable to any voluntary discontinuance of the user by the 
claimant himself. Similarly mere protest or verbal denials of the 
right claimed, not followed by any act to prevent the user, will 
not constitute an interruption of the right. Again, mere 
existence ot a physical obstruction is not sufficient 5 the person 
interrupted must have actual notice of the person causing or 
authorizing the obstruction to be made. 

The mere cessation of user does not amount to an inter- 
ruption if it be accidental and not intentional, as of a water-course 
ill a dry season or of the easement of grazing cattle during a 
time when the claimant has none to put out to graze, of au 
easement which cau only be used in the rains. 

Whether an interruption is submitted to or acquiesced in 
within the meaning of the section is a question of fact. In order 
to negative acquiescence within the meaning of Explanation to sec. 
26, it is not necessary that the party interrupted should have 
sued or taken any active step to remove the obstruction. It is 


[1] Sham Churn v. Tariney Churn, 1 Cal. 422 
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enough if he has communicated to the party causing the obstruc- 
tion that he does not to submit to or acquiesce in it, any conduct 
indicative of resistance being sufficient. 

Proof of cottniioiit esO^ymeiii: — This section does not mean that 
there should be actual or physical user; it is sufficient if the 
dominant owner has the amenity or advantage of using whenever 
he chooses to do it. In the case of discontinuous easements, there 
may be days and weeks and months during which the right may 
not be exercised at all, and yet, during all these days, weeks and 
mouths, the person claiming the right may have been in full 
enjoyment of it. (1) 

No rule can be laid down as to what would or would not 
constitute ** a continuance of the enjoyment as of right of a 
right of way when there has been no exercise of it for any given 
period; that must depend upon the circumstances of each case 
and the nature of the right claimed. There must, when there is no 
user for a long time, be circumstances, from which the Court can 
infer the continuance of enjoyment as of right over the whole 
statutory period, and the cessation of the user must be at least 
consistent with such continuance* The question of continued 
enjoyment is an inference to be drawn from facts and 
if there are no facts to sustain the inference* a decision in favour 
of such enjoyment cannot stand. 

Enjoyment within 2 years of suit. ~Enjoymeut for 20 years must 
bo proved. In case of Government property the period is 60 years 
and not 20* The period of enjoyment must be full 20 years 
ending within two years next before the institution ot the suit 
wherein the claim is contested. The effect of this is that when 
a right has been enjoyed for 20 years and then an interruption 
takes place, the claimant must institute a suit to establish his 
right within two years of the interruption and in that suit he 
must prove that he has enjoyed the right for 20 years. 

The following illustration will make the meaning clear: — 

A brought a suit in 1926 for obstructing a right of way. He 
proved that he had enjoyed the right peaceably and openly, as an 
easement and as of right, without interruption since 1902 for 


149 


Enjoyment does not 
mean actual user or 
exeercise. 


No fixed rule as to conti- 
nuance of enjoyment. 


Must depend upon the 
circumstances of each case 

The question of continu- 
ed enjoyment is an infe- 
rence from facts rather 
than one of tact 


'rhe claimant must insti- 
tute a suit to establish his 
light within two years of 
the interruption and in that 
suit he must prove that he 
has enjoyed the right tor 
isO years 


[l] Koylash v. Sonaton, 1 Cal. 182 
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An 'easement may be 
^established independently 
of the provisions of this 
section. 


Proper issnes to be 
framed under this section. 


A sues for a declaration 
that he is entitled to a nght 
of way over B*s land. A 
proves that he has enjoyed 
the nght for twenty-dve 
years, but B shows that 


20 ysftrsy Bi the defendant) admitted the enjoyment for 20 
years but proved that the right was not enjoyed since 1922. The 
suit must be dismissed- 

Easements acquired independently of tec. 26.~The rule in sec- 
tion 26 is only remedial. It is neither prohibitive nor exhaustive. 
A man may acquire a title under it who has no other right at all) 
but it does not exclude or interfere with other titles and modes of 
acquiring easements. An easement may be established indepen- 
dently of the provisions of this section, e. g.j the Court may, 
where immemorial enjoyment and user can be referred to a legal 
origin, presume that a grant or agreement, had been made creat- 
ing an easement. Where a plaintiff's claim to an easement fails 
under this section, he may nevertheless succeed if enjoyment 
on his part has been of such character and duration as to justify 
the presumption of a grant or other legal origin of his right. 

Ifsuei in saits to establish easements. -*In a suit to establish an 
easement when limitation is pleaded, the proper issues to be 
framed under this section are: — 

(i ) whether the easement in question was peaceably, open- 

ly and as of right, enjoyed by the plaintiff or those 
through whom he claims within two years of the 
institution of the suit, and 

(ii) in the event of the above issue being found in the 

negative, whether there is evidence of enjoyment on 
the part of the plaintiff, or those through whom he 
claims, of such a character and duration as to 
justify the presumption of a grant or other' legal 
origin of the plaintiff’s right independent of the 
provisions of this section. (1) 

27* Exclosion in iavonr of reversioner of servient tenement.— 

Where any land or water upon, over or from which an 
easement has been enjoyed or derived has been held 
under or by virtue of any inferest for life or any term 


[1] Achul V. Rajun, 6 Cal. 812. 
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of years exceeding three years from the granting 
thereof, the time of the enjoyment of such easement 
during the continuance of such interest or term shall 
be excluded in the computation of the period of twenty 
years in case the claim is, within three years next after 
the determination of such interest or term, resisted 
by the person entitled on such determination to the 
said land or water. 


Illustration. 

A sues for declaration that he is entitled to a right of way 
over B’s land. A proves that he has enjoyed the right for twenty 
five years; but B shows that during ten of these years C, a Hindu 
widow, had a life interest in the laud ; that on C’s death B became 
entitled to the land and that within two years after O’s death he 
contested A’s claim to the right. The suit must be dismissed, as A, 
with reference to the provisions of this section, has only proved 
enjoyment for fifteen years. 


NOTES. 

Scope and object. — The section is entirely for the benefit of 
reversioners. The object of the section is the prevention of 
easement being acquired under the Act against interested persons 
who are incapable of resistance. 

The section does not apply to a donee or transferee from a 
Hindu widow in virtue of her powers as representing the estate, 
since in such a case, the transferee succeeds the widow in her 
capacity as full owner and not as upon the determination of her 
life-interest. 

Section—ezpUined.— When during the period of prescription 
the servient tenement has been held by — 

(a) a tenant for life, or 

(bj a lessee under a lease for a term, the term of which 
exceeded three years, and the claim is 
contested within three years irom the determina- 
tion of the interest of the life-tenant or the term 


daring ten of these years 0, 
a Hindu widow, had a life- 
interest in the land, that 
on C’s death B became 
entitled to the land and 
that within two years after 
G’s death he contested A*s 
claim How would you de- 
cide the suit ? (B. XJ. Apnl 
1926 ). 


The section is entirely 
for the beiieiit of reversion- 
eis 


Not applicable to donee 
or transferee from a Hindu 
widow ; 


In order to claim the 
benefit of the section a 
leversioner must show: 

(1) that the land or 
water which is the 
Mobject of the ease- 
ment has been held 
under or by virtue 
of 

(a) any interest for 
life 01 
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(b) any term es* 
ceeding three 
3 Kars from its 

(2) that the ^aim is 
resisted by him 
within 3 years of the 
determination o I, 
ench interest or 
term. 


of the lease, the period during which the servient 
tenement was held by the life-tenant or lesee is 
excluded in computing the period of 20 years. 

28. E;itingiiithaieDt of right to property. — At the determi- 
nation of the period hereby limited to any person 
for instituting a suit for possession of any property, his 
right to such property shall be extinguished. 


NOTES. 


Soea the Indian Law of 
Limitattwi^merely bar the 
semedy or eatipgmsh the 
i%h| Itself? 

(A. U. 1219.> 
When doea. the expiry 
of the period of hsaitation 
extinguish a nght ? 

(A. E. Ang. 1929.) 

^he law of limitation 
does not extinguish the 
right but bars the re* 
medy/’ State how far this 
IS true. 

(A. C. £. March, 1931.) 


Scope of the section.— The section clearly contemplates that the 
person, whose right is extinguished by lapse of time, should be 
the person entitled to institute a suit for possession of property. 
The section applies to all property moveable and immoveable 
for the recovery of possession of which a suit can be instituted ; 
but it does not apply to claims other than to property which 
ca» ha recovered tn specie e.g., debts whether ordinary or 
judgment-debts. A suit for recovery of a debt is not a suit for 
possession of property ; therefore limitation only bars the remedy 
but does not extinguish the right to the debt. Suit for declara- 
tion of title to property not being a suit for possession within the 
meaning of this section, where such a declaratory suit is barred, it 
does not thereby extinguish the right and title of true owner to 


property. 


This section only applies to persons out of possession. To 
persons who are in possession, and have no occasion to sue for it, the 
section can have no application, and does not prevent them from 
making use of any legal defence open to them in order to maintain 
their possession. 


The section in terms applies only to suits and not to applications; 
it does not say that at the determination of the period of limitation 
for an application any right shall be extinguished. It has, however, 
been held that the principle underlying the section is of a wider 
application. So also, it has been held that the section does not itself 
apply to cases under any special oi local law, yet its principle can be 
safely applied. 

What the section re- ^At the determinatioD’’ — The section requires that it should be 

established that the period limited for instituting a suit for possession 
of property had determined. 
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’‘PostcMion/* — Possession in this section is not limited to physi- 
cal possession. It embmces both actual possession and possession 
in law and the title to immoveable property may be affected by this 
section although pliysical possession of the property is not in question. 
( 1 ) 


Extinguishment of right— The Indian Limitation A.ct lays down 
a rule of substantive law in sec. 28. It declares that after the lapse 
of the period provided by this enactment, the right itself is gone and 
the title ceases to exist, and not merely the remedy. 

If an owner, whose property is encroached upon, sufTors his 
right to be barred by the law of limitation, the practical etfect is the 
extinction of his title in fa\our of the party in possession, It is of 
the utmost consequence in India that the security, which long posses- 
sion affords, should not be weakened. As between private owners 
contesting inter se tlie title to tlie lands, the law has established a 
limitation of twelve years , after that time it declares not simply 
that the remedy is barred, but tliat the title is extinct in favour of 
tlie possessor 

Right to redeem. — In Lalla Kanhoo v. Musst. Manki (2) it has 
been held by the Calcutta High Court that an equity of redemption 
like other equitable states in land is capable of being extinguished by 
the operation of the statute of limitation ; that the word ‘‘posses- 
sion^’ in this section embraces both actual possetsion and ^‘p’^^^^'^ossion 
in law; ” and the title to immoveable property may be affecteil by sec. 
28 of the Limitation Act although the physical possession of the 
property is not n question, but in Krishna v, Kesavaii (3) it has been 
held by the Madras High Court that such a right is not capable of 
possession within the meaning of sec. 28 of the Limitation Act. 

Vendor’s lien. — In a suit by the purchaser against the unpaid 
vendor for possession of the property sold, defend int is entitled to 
retain possession till paynient of the purchase money notwithstanding 
that his right of action to enforce his lien is then time-barred, in as 
much as the lien is not thereby extinguished by this section. (4) 

[1] Lalla Kanhoo v Musst Manki, 6 O.W.N, 60l, 611 contia, Krishna 
V. Kesavan, 20 Mad. 305. 

[2] 6 C.W.N. 601,611. 

fd] 20 Mad. 305. see also 21 Mad. lf^3, 

[4] Subramania Aiyar v Podvan, 37 Mad. 28. 


What it embraces. 


Aftei tho lapse of the 
period tho light itself is 
gone 


Views ot Calcutta and 
Madias High Comts 


A hen is a right of 
defence — not a right of 
action and consequently 
can bo claimed in respect 
of a statute-barred debt. 
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Period begins to ron 
when the ownei of the 
property isawaze that some 
one else in possession 
IS holding adversely to 
himself. 


When time begina to nm. — Mere absence of possession does not 
cause extinction of ownership. An owner of property does not lose 
his right to property under this section merely because he happens 
not to be in possession of it for twelve years. His right tinder this 
section IS only extinguished at the determination of the period limited 
by the Act for instituting a suit for possession of property. It must 
be, therefore, that the period cannot be determined unless it has 
commenced to run and the period will not commence to run until 
the owner IS aware that some one else in possfssion is holding 
ailversely to himself. (1) 


PAirj’ V. 

Savings and Repkals. 


29 Savings. — 

(1) Nothing in this section shall affect section 25 
of the Indian Contract Act, 1872. 

(2) Where any special or local law prescribes for any 
suit, appeal or application a period of limita- 
tion different from the period prescribed there- 
for by the first Schedule, the provisions of 
section 3 shall apply as if such period were 
prescribed therefor in that schedule, and for 
the purpose of determining any period of limi- 
tation prescribed for any suit, appeal or 
application by any special or local law — 

(a) the provisions contained in sec. 4, sections 9 
to 18 and section 22 shall apply only in so far 
as and to the entent to which, they are not 
expressly excluded by such special or local law; 
and, 

(b) the remaining provisioms shall not apply. 

[ll Swamirao v. Hhimabai, 23 Bom. L.K. 4lB, 45 Bom 1U20 ^1023) 
also A.I.H, 11129 Oiidh 402 (405) 
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(3) Nothing in this Act shall apply to suits under . 
the Indian Divorce Act. 

(4) Sections 26 and 27 and the definition of ‘‘ease- 
ment” in section 2 shall not apply to cases arising in 
territories to which the Indian Easements Act, 1882, 
may for the time being extend. 

NOTES. 


Change in the law. — Sub-section (2) lias been amended liy the 
Indian Limitation Amendment Act (X of 1922). 


C^iAnge in th<» Jaw l*y the 
Indian Limitation Araeml* 
ancnt Act (X of 1922). 


It originally stood thus : 


“Xotliing in tins Act shall adect or alter any period of limita- 
tion specially prescribed for any suit, apjieal or application by any 
sjiecial or local law now or hereafter in force in British India.” 

I'lie Select Committee gave the following masons of the change • 
‘^We have cirefully considered each section in parts II and III of the 
Act for the piirjiose of decpling whethci it sliould apply to i^erunU of 
limitation piescribed by special or local laws or not. We think 
provision should be made that section 4, sections 9 to 1^ and section 
22 should apply, unless they are expressly excluded by special or local 
law, and that tlie remaining provisions of the Act should not appl>’\ 

The phrase ‘‘the remaining provisions of this Act shall not 
apply” can only mean the reinaining provisions of this Act shall 
not apply unless they are expressly mI^de applicable by the special 
or local Act. 


The ainendmeiit of sec. 29 o£ the Act in 1922 has extended 
the scope of the Act. Before the amendment none of the provisions 
of the Limitation Act were applicable unless they were expressly 
included by the special or local Acts. After the aniondment, some 
of them are applicable without lieiiig expie«sly included, unless 


^he Kmen^iuen't 
tended the ncope the 
Act, 


[1] Gazettee of India, 1922, Part V, Page 7i. 
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they are expressly Axcluded; the rest remain, as before, 
applicable only when they are expressly included in the special 
or local Acts- (1) 


The term ** expressly ex* 
olnded” means specially 
mentioned as excluded. 


The term **expressl 3 r excluded” means specifically men* 
tioned as excluded* Unless an express reference is made in 
the special or local law to the sections of the Limitation Act and 
by that reference they are expressly excluded; they would apply to 
the special or local law. (2) 


Sections 30, 31. [Repealed by the Repealing and Amending Act, 
Vm of 1930]. 

These sections (which provided a special period of limitation 
for those suits for which the period preseribed by the Act of 1908 
was shorter than the period prescribed by the Act of 1877, as 
well as for suits for sale on simple mortgage) have been omitted, 
as they are obviously spent. 

Section 32. [Repealed by the Amending and Repealing Act, 
XVll of 1914]. 


n] Madhavrao V. t'alaji, 9l 1. 0. 563, A. 1. B. 1926 Nag 236, where 
sec. 6 of the Limitation Act was applied m a suit for village profits under 
sec. 160 of C. t*. Land Revenue Act. 

[2] Raja Sati Frasad V. Qovinda, 83 C. W. N 227 (229), A. 1. H. 1929 
Cal. 326. 
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A plaintifE or an applicant resisting an appeal shall be deemed 
to be prosecuting a proceeding. 

Misjoinder of parties or of causes of action shall be a canse of 
a like nature with defect of jurisdiction. 

[Sec. 14— Explanations.] 
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unless such obstruction is submitted 
to or acquiesced in for one year after 
the claimant has notice thereof and 
of the person making or authorising 
the same to be made. 
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At tlie determination of the period hereby 
limited to any person for instituting a suit 
for possession of any property, his right 
to such property shall be extinguished. 
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LinitotioB aad PrescriptioB. 

A law of limitation limits the time after which a suit or other proceedin*- cannot 
be maintained in a, Court of Justice {Vide PP. 1-2). 


A law of prescription prescribes a period of time at the determination of which a 
substantive right is (subject to certain conditions) acquired or extinguished. Prescription 
is founded more upon utility than upon equity. We cannot say that the latter is almost 
neglected. Prescription like a law of limitation is a humane thing. “It time destroys the 
evidence of title, the laws have wisely and humanely made length of possession a substitute 
for that which has been destroyed. ’ 

The difference between a law of limitatiou and a law of prescription is 

(1) A law of limitation merely bars the remedy. It does not destroy rights, 
nor does it create rights. 

(2) A law of prescription not only destroys rights but creates rights in 
others, e.g., such a law may provide (i) that after a certain lapse of 
time the right shall cease to exist, or (li) that on enjoyment of a right 
for a certain x)®riod by a person who is not entitled to it* the latter 
shall become absolutely entitled to it. 

The Indian Limitation Act, 1908. embodies rules of limitatiou as well as rules of 
prescription, i.e., 

(1) ill some cases it merely bars the remedy without affecting the right ; 

(2) in some other cases it extinguishes the right of a person who hgg pal 
enjoyed it for a given period of time ; 

(3) in othercases it creates ail absolute title in favour of a parson who has 

enjoyed such right for a given period of time. 


Prescription may be affirmative or negative. Section 26 of the Indian Limitatiou 
Act, 1908, deals with affirmative or positive prescription while section 28 treats of negative 
or extinctive prescriptioiia 
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Section 26 positively lays ^owu that an enjoyment of an easement for the statutory 
period creates an indefeasible and absolute right. 

Section 28 lays down that the right of the true owner is extinguished after the lapse 
of a certain period, i.e.y it creates by negation a title in the stranger. 

Practically speaking the efEect of both these sections is the same. To establish a 
right of easement twenty years’ user must be proved but if the right is claimed [against the 
Government sixty years* enjoyment has to be shown. 

Sufficient cause. ’’ 

What is or is not a **sufiicient cause” is a question fact and will have to be decided 
on the facts and circumstances in each case. The explanation to sec. 5 is not at all exhaus- 
tive. It merely indicates what may constitute ^^sufficient cause” within the meaning of the 
section. The question of determining where in any particular case there is a sufficient 
cause ” or not is left entirely to the discretion of the Courti but the discretion will have to 
be judicially and properly exercised. 

The principle underlying the sec, 5 is that the rigour of the law is relaxed in 
certain cases where common sense and sound judgment require redress to be given 

pp. 18-19). 


Legal disability. 

Disability means want of legal ability and is quite different from inability to sue 
which is want of physical power to act. 

The only disabilities the Act recognises are minority, insanity and idiocy. 

The definition of a minor* — Every minor of whose person or property or both a 
guardian other than a guardian for a suit, has been or shall be appointed or declared by 
any Court of Justice before the minor has attained the age of 18 years and every minor of 
whose property the superintendence has been or shall be assumed by any Court of Wards 

before the miiffir has attained that age shall ..be deemed to have attained majority 

when he shall have completed his age of 21 years and not before. 

Every other person domiciled in British India shall be deemed to have attained bis 
majority when he shall have completed his age of 18 years. (Indian Majority Act, IX of 
1876). 
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Insanity is the same thing as unsoundness of mind or lunacy. A temporary loss of 
understanding or memory^ or mere mental weakness on account of serious bodily injury is 
not insanity ; nor the suffering from a mere delusion^ unless it can be shown that the 
delusion has affected the particular contract or disposition of property which is in question. 

A lucid interval is a temporary cessation of lunacy and it cannot be treated as a re* 
covery unless it is of sufficient length of time to enable the person to do an intended 
rational act. 

Idiocy is a congential and perpetual infirmity involving loss of understanding. 

Persons affected by a disability or supervenient disabilities are protected. If there 
any interval or breaks between the cessation of one disability and commencement of another 
time would at once begin to run and no subsequent disability or inability would stop it* 

The sec. 6 refers to initial disability and not to subsequent disability. It is only 
plaintiffs and applicants for the execution of decrees that are protected under this section. 
Defendant's disability does not stop the running of time* 

The privileges conferred by the sections 6, 7, and 8 are purely personal and an 
assignee or transferee from the minor cannot take advantage of these provisions. (For 
further explanation refer to sections 6, 7 and 8 and notes thereunder.) 

Trust for specific purpose. 

A trust is defined in sec, 3 of the Indian Trust Act II of 1802, which is reproduced 

lielow: 


** A trust is an obligation annexed to the ownership 
of property and arising out of a confidence reposed 
in and accepted by the owner, or declared and accepted 
by him, for the benefit of another and the 
person, for whose benefit the confidence is accepted, 
is called the beneficiary”. (Vide sec. 2 of the 1. L, A.) 

The phrase trust for specific purpose’* is an expanded expression of the term 
’’express trust” of the English law. Express trust means trust which has been expressed 
either by writing or by word of mouth, and not a trust which arises out of the acts of the 
parties by implication of law, i. e., a resulting, implied or constructive trust. 
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A specific purpose is a purpose that is either actually aud specifically defiued iu the 
terms of the deed by which the trust is created or a purpose which from the specified terms 
can be certainly a8ceri;aiued. 

The sec, 10 is intended to protect the riflrhts of beneficiaries under an express trust 
against the wrongful acts of a trustee. Suits against express trustees for recovery of 
trust property or proceeds or for an account thereof can be brought after any length of 
time and the bar of limitation cannot lie pleaded in defence, assigns for valuable 
consideration being always protected. (See also sec. 10 and notes thereto). 

Fraud. 

In order to constitute fraud, it is not sufficient that there should be merely a tortious 
act unknown to the injured party, or enjoyment of property without title while the rightful 
owner is ignorant of his claims , there must be some abuse of a confidential position, 
some intentional imposition or soiii delibeiate concealment of facts. 

The term ‘fraud’ as used in the sec. 18 means active deceit in defrauding or 
endeavouring to defraud a person of his right by artful device. 

In cases where fraud is proved, length of time ought not on principles of eternal 
justice to be admitted to repel relief. It is plaintiff’s duty once the fraud has been dis* 
covered to claim relief promptly. If there has been laches or acquiescence after discovery 
of fraud, the Court will be entitled to refuse relief, even though the period of limitation 
has not elapsed since the discovery of the fraud. {Vide sec. 18). 

Acknowledgment, 

Acknowledgment means a definite, clear admission of existing liability. To get a 
fresh start of limitation under sec. 19 an acknowledgment must lie a conscious and distinct 
admission of an existing liability, even though it need not be express but even implied 
provided it is clear and unequivocal and not a mere matter of inference. 

It is not necessary that there should be a promise to pay. The simple admission of 
a liability is sufficient. 

An acknowledgment of a conditional liability will not give a fresh start so long as 
the condition remains unfulfilledi There must be an unqualified admission, or an admision 
qualified by a condition which is fulfilled* 



APPENDIX II. 


151 


The distinction between an “acknowledgement** 
and a “promise within sec. 25 of the Contract Act 


under sec. 19 of the Limitation Act 
IS of great importance. 


“An agreement without consideration is valid if it is a promise^ made 
in writing and signed hy the person charged therewith, or by his agent 
generally or specially authorised in that behalf to pay wholly or in part 
of a debt of which the creditor might have enforced payment but for the 
law of limitation for suits.” (Contract Act, sec. 25 (3) ). 


A time-barr(*d debt may be revived by a promise to pay falling within sec. 25 (3) of 
the Contract Act. But there can be no acknowledgment of a debt barred by limitation. 
Again, an acknowledgment does not confer any new rights on the parties, it merely 
enlarges the time prescribed hy the Limitation Act. Wheieas a promise to pay under sec. 
25 (3) of the Contract Act creats a new contract and a fresh cause of action arises oii the 
date of the promise A meie unconditional acknowledgment cannot be a promise to pay 
under sec, 25 (3) of the Contract Act which requires an express undertaking to pay. (As 
to all essentials of a valid acknowledgment refer to sec. 10 and notes thereto.) 


Payment. 


Tho payment of interest on a “debt or legacy’’ or of a part of the principal of a 
debt ’’ (not legacy), it made before the expiry of the prescribed period gives the plaintiff 
a new period of limitation, according to the nature of the original liability, (sec. 20). 


Payment of interest must be as such, i e , that the amount should be paid with the 
intention that it should go towards interest and there must be something to indicate that 
intention. The question whether a payment of interest can be said to be interest as such 
is a question of fact in each case. 


The law does not require that tho part-payment of principal should be made as such, 
i,e„ the law does not require that the words ‘part-payment of the principal’ should appear 
ill the entry. 


Payment of interest made before 1928 may be proved by any (including oral) legal 
evidence but the fact of payment of a part of the principal must appear in the hand-writing 
of the debtor or his duly authorised agent* 
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By the amendment of 1927 (Act I of 1927) the distinction between the two is 
abolished and both should appear in the hand-writing of the payer, or in a writing signed 
by him. The payment, of interest or part principal, need not necessarily be made in 
actual money. It may bo made in any form which may be agreed upon between the 
parties. It must be of such a nature that it would be a complete answer to a suit brought 
by the creditor to recover the amount. (See sec. 20 and notes thereunder). 
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